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Since that moment when man first looked upon himself and saw the image of God, he has struggled against all the powers of nature and the supernatural, and against all the tyrannies of his fellow man, to fulfill the promise in that image. He has lived to the full, in pleasure and pain, the gregarious life to which half of his instincts and appetites committed him. And in response to the other half, he has striven in every element on earth, in the skies above the earth and in the waters under the earth, to express himself as an individual.

—Whitney Griswold


PREFACE

I have two objectives in offering this book to the public. I wish to define the essential features of the free society, and to advance certain proposals in the field of labor relations. These two objectives have, as it seems to me, many things in common, not the least of which is their common relevance to those prominent current problems which set our era apart in history. While we speak frequently of the free society, there is reason to believe that its essential nature is not clearly perceived by all its proponents. Yet we ought to know what it is that we proclaim and espouse when we oppose communism, fascism, and totalitarianism. I have, therefore, attempted here to restate and to reaffirm in the modern context the structural elements of the free society. As it happens, such a restatement also serves well as a standard with which to measure the labor policy of the United States. For I assume that our labor policy, like all our policies, should be the policy appropriate to a free society.

No part of the world of action or ideas lies closer to the central issues of our times than do the problems and conflicts in labor relations. It does not matter how one describes the great current issues. One may say that the heart of the matter lies in the conflict between individual freedom and the increasing activity of the state; or in the autarchic tendencies of so many nations; or in the struggle between limited government and totalitarianism; or in the subordination of the rule of law to executive authority. Others may think that the foremost problem of our age is posed by the poorer citizens and peoples who wish to share the wealth of the richer citizens and peoples through forcible means when others fail. There are those who insist that the most pressing problem of the times is that of creating an effective and enduring international order, the great society of nations.

Regardless of the manner of statement, labor relations affect or are a more or less intimate part of the great world problems. I have tried here to provide a means of understanding the relationship between some of the key problems in labor relations and the forces in the world which have brought about the present state of affairs. For labor relations are the world of today in small.

Studying this field, we shall see all the distortions of truth and history so characteristic of the modern world. Thus the common version of our labor law history casts the labor union in the role of the victim of enterprisers and their alleged servitors, the federal and state judiciaries. We hear repeatedly that for most of American history the working man committed a crime in joining a union; that the law discriminated against labor unions; that, until very recently, scarcely a strike could be called without having a court issue an injunction against it; that without unions the individual working man is a mere pawn and always treated as such by employers; that the courage of union officials is the only force which stands between workers and exploitation.

Some of these allegations of the current orthodoxy cannot be dealt with by resort to historical fact. That workers are absolutely dependent upon union representation; that only union leaders stand between workers and exploitation—these are theoretical, hypothetical arguments which cannot be either proved or disproved solely on the basis of fact or history. Since they are theoretical assertions, they can be dealt with only in terms of logic and theory. And so the first part of this book attempts to establish a set of standards against which arguments on the question may be judged in a more satisfactory way.

A straightforward account of the facts of our labor law history will suffice to dispel the factual inaccuracies in the remainder of these allegations. As we shall see in the following pages, there is little or no authority for the proposition that it was at any time illegal for workers to form and join unions. On the contrary, the best and most reliable authority has recognized the legal right to form unions for more than a hundred years. We shall see that, far from discriminating against unions, the law has struggled ineffectively—up to the very present—merely in the attempt to bring trade unions within the juridical structure, so that the same rules could be applied to them which apply to all other persons and entities in society. We shall see that the peaceful strike for higher wages or better working conditions has always been privileged in the United States; and that here, too, the legal situation has been exactly the opposite of what our history says it was. Unions have always had a specially privileged status. Finally, we shall see that, not unions, but nonunion men and employers have been denied adequate legal protection against coercion and violence. Correction of the historical record is one of the main objectives of the second part of this book, where an attempt is made to present as briefly as possible the major features of current labor law and policy in the United States in an accurate historical perspective.

The author shares the convictions that a free-market, private-enterprise, private-property civilization is the best guarantor of the well-being of every man, including workingmen; that well-run unions can help the operation of a free-market economy and in this way can add to the well-being of workers; that badly operated unions, while they cannot by themselves destroy the free market, may make it function poorly enough, or by ill-advised propaganda bring it into such disrepute as to provoke its gradual and unconscious abandonment, piece by piece.

Holding these convictions, the author urges the correction of the antisocial practices of trade unions. Fortunately this is a thing which can be done–it is a job for legal institutions already in being and for laws which are well understood. No great new administrative agencies, no complicated new codes, are necessary. It is necessary only to apply to unions, with adaptations made necessary by certain of their special characteristics, the same laws and legal institutions which apply to everyone else in a well-run, free society. Today, the progress of civilization requires that unions, with their capacity for good, be brought fully within the family of constructive, law-abiding citizens. The third part of this book offers proposals for a code of labor laws consistent with the goals and methods of a free and productive society.
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This book is dedicated to the two most remarkable contemporary thinkers of my acquaintance, William Winslow Crosskey, Professor of Law at the University of Chicago, and Ludwig von Mises, Professor of Economics at New York University. The greatest product of the tradition which Crosskey symbolizes is the Constitution of the United States. The product of the tradition Mises represents is the market economy. From these two men and their antecedents, from the Constitution of the United States, and from the market economy have come the ideas which I have attempted to put together in elaborating the theory of the free society and in making the labor policy proposals which are to be found in Part III of this book. To these sources I must add those countless judges in England and America, living and dead, who, in writing reasoned opinions in the cases they have decided over the centuries, have been developing the most extraordinary instrument of reason that the world has ever known—the common law.

Sylvester Petro

New York
January, 1957
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Part I

THE FREE SOCIETY

Society is something temporary and ephemeral; man, however, is always man.

—Albert Schweitzer

. . . the movement in the progressive societies has hitherto been a movement from status to contract.

—Sir Henry Maine


Chapter 1

SOCIETY AND THE GOALS OF MEN

I repeat the definition of a primitive society given before. It has for its units, not individuals, but groups of men.

—Sir Henry Maine

The fundamental goals and problems in labor relations are the goals and problems of life in society. Well-being, stability, security, leisure, opportunity, rewards, freedom to do what one wishes to do and to try to be what one hopes to be—these represent the goals and raise the problems in labor relations, as they do in life generally. It could not be otherwise. For labor relations are human relations, an aspect of the single, complex category of human action. This being so, sound techniques of social relations must necessarily apply also in labor relations. A few may need to be adjusted and expanded for their most effective application in labor relations. But, aside from such adjustments, the problems in labor relations must be dealt with in largely the same way that problems in other areas of social life are met.

The Goals of Men

Much industry and some learning, as a great social scientist has said of another effort, have gone into analyzing the “worker.” The findings and conclusions have not been startling. The worker turns out to be a human being, even as you and I, with largely the same instincts, desires, ideas, and habits. The worker wants more money, meaning more things, usually; but he would also like to work fewer hours and have better and longer vacations. He would like to have a secured income. He wants cleaner, safer, and, when he thinks about it, more attractive conditions of work.

Some workers feel more comfortable in group activity, and ill at ease and uncertain where group conflicts exist or the stability of their group’s position or their individual position within the group is threatened. New methods, new tools, new techniques are often resisted where they involve an effort at adjustment, or where they threaten the going state of things. A group of unorganized workers once quit work because their employer asked them to use larger and more powerful machines even though the only difference, it later appeared, was that less physical effort was required to operate the new machines than the old. If new tools clearly make a job easier, can be readily handled, and do not threaten one’s job or livelihood, workers usually welcome them or at least accept them ultimately. There should be nothing very revealing about these facts to anyone who has been around, anywhere.

Workers tend to prefer stability and security to instability and insecurity. They will often prefer a relatively low-paying job with higher security to a relatively high-paying job with lower security. Still, not all workers are trying to be mail carriers. Many workers give up “secure” jobs in order to take more insecure work at higher wages or to go into business for themselves.

For the truth is that the opportunity to improve one’s position represents at least as fundamental and widespread a desire as the wish for security and stability. And an equally pertinent truth is that these concurrent desires, like so many others, tend to rub against each other at certain points. The security of the corner grocer, as such, can sometimes be bought only at the expense of stifling the opportunity of the laborer who wishes to open up a store himself. Often, too, the security of the corner grocer is at odds with the universal desire to have one’s money go further, to get more of the goods of life per unit of expenditure. Where the corner grocer’s security depends upon preventing the growth of chain stores, the conflict is clear.

In the current state of the world the desires of all workers, of all men, women, and children, for material things may be taken as infinite. The problem in satisfying these desires is one of production. There is a great and as yet unsatisfied desire for new automobiles. If they could be produced and sold at costs and prices substantially lower than those now prevailing, many more buyers would enter the market. Production is adequately meeting the actual demand at current prices; but there can be no doubt of the existence of a vast reservoir of unsatisfied desire. The problem is one of producing more cars at lower costs, to be sold at lower prices.

One way or another, real costs and prices must be reduced if production is to be increased. Unit costs and prices can be brought down in various ways: through harder work by everyone engaged in production (probably the least promising as well as least appealing method); through more efficient arrangement of the production unit (substituting more efficient working arrangements for less efficient ones); by replacing men with machines, where machines are more efficient and more economical; or by building up demand for the product to the point where the economies of larger-scale production come into play.

Each of these methods of reducing costs, and every other method ever described, involves change—change which at one point or another, in one way or another conflicts with the universally shared desire for security and stability. And this is true even of the method of reducing costs by larger-scale production. An immediate result of an increase in the production and purchase of automobiles is a reduction in the production and purchase of something else. Some other person or firm will feel the effects.

There will be resistance if the automobile manufacturer asks for faster and harder work. His workers, and their union, will complain if the manufacturer gives to a more efficient producer work which was formerly performed in his own plant, or if he revises job assignments and production teams. As illustrated by the controversy over “automation,” a large-scale effort to increase mechanization, this method of reducing costs likewise does not by any means meet with universal acceptance.

Yet here we are, all of us, wishing material goods, plus freedom, plus opportunity; and at the same time strongly desiring personal security and stability. These concurrent desires, pervading all of individual and social life, pose the central problems in labor relations also. The social structure must resolve these problems and harmonize the ineradicable, sometimes competing interests, in labor relations as in every other aspect of the infinite variety of human action.

The General Features of an Enduring Society

The most successful social structure is the one which promotes all these interests most satisfactorily, the one which, in doing so, sacrifices to the least possible extent any of the great, central, human desires for well-being, freedom, and security. An enduring society may be described, then, as one which provides the environment for a maximum fulfillment of human desires and a minimum of frustrations—a system in which the means of achieving the deepest wishes of men are in smooth, effective working order. For societies which do not serve the abiding interests of their members are failures, and are rejected as soon as conditions are propitious.

The enduring society will not deal in exactly the same way with, or give equal emphasis to, every human desire. Desires differ; they fall into different categories and orders of importance; they find their fulfillment in different ways. Therefore there is no reason in the nature of things which dictates that society should deal with every desire in precisely the same way.

An institution or a method well designed for the achievement of one end is not necessarily well designed for reaching all ends. An army and a police force subject to political controls may be the best available means of maintaining the physical security of persons. But other forms of human activity may be more serviceable in the creation, testing, and propagation of ideas and other human productions. The great society will accordingly develop many institutions of varying character, and the method of natural selection will determine the success of each. Arbitrary compulsion to certain modes of operation will be eschewed for the single reason that such compulsion is unintelligent and unserviceable in determining the best available method of reaching an objective. Institutions and methods of operation, well adapted either singly or in combination to the promotion of fundamental objectives, will be permitted a free and natural course of development. There will be church and state, and areas in which neither institution is appropriate.

In order to endure, a society must attend effectively and in due proportion to all the central, vital desires of mankind. It must order itself coherently and intelligently, and it must maintain inherent integrity. The enduring society will accept or reject proposals and institutions in accordance with their usefulness to the fundamentally important human objectives. Such a society will have no taboos, no irrational, arbitrary delimitations on human action; it will maintain integrity by refusing to sanction or to condone inherently inconsistent means and programs.

Thus the great society will make a fetish of neither “freedom” nor “security.” It will be aware that the interests of society, being the interests of persons, are exceedingly complicated; that societies, like persons, must order their internal complexities into coherence; that societies, like persons, must be well balanced if they are to be healthy and vigorous. It will, in short, refuse to sacrifice freedom for security, or security for freedom, but will look for and ultimately find a method of promoting both.

There can be no specially privileged persons or groups in the great society. As the mechanism for the maximum achievement of human desires, the great society has no alternative to the view that each person is of equal significance. All persons differ to some degree, in capacities as well as desires; and no one proposes that society erase these differences. But both intelligence and humanity require that society regard the person as its basis of calculation: intelligence, because society is for persons, because society depends upon the willing acquiescence of all in its measures, and because there is no telling in advance whence the great people who carry us forward will come; humanity, because of our common nature, because we are one species, and because, consequently, the subjugation of one leaves all potentially exposed to the same fate.

And so, in the good society, individual, undifferentiated persons count—not “farmers” or “workers” or “businessmen,” but persons—each and every person. A farmer today may be a businessman or an industrial laborer tomorrow; and if not he, almost certainly his sons or his sons’ sons. But always they will remain persons. That being the case, only greed or lack of intelligence can induce men who are currently farmers to seek a special advantage over men who are currently engaged in other kinds of activity. And if farmers nonetheless seek such advantage, the great society will deny it; for it cannot do otherwise and remain great.

The great society will, then, exhibit certain marked, central characteristics. Its fundamental rules will be equally applicable to all men. It will give appropriate attention to all the profound desires and drives of its members so as to realize all to the fullest possible extent. It will have a nonarbitrary method of selecting from available rules, methods, and institutions those best designed to achieve the desired ends.

The Unity and Harmony of General Human Goals

If the job of society is to serve the desires of its members, there must be some more or less generally accepted conception and ordering of the human desires which are to direct the society. These desires may all be comprehended within the elemental want: the desire for life. But we may go further and define the ramifications of the life-want. We desire material well-being, including security and stability; and we desire freedom, including opportunity to better ourselves in every way that appeals to us. We ask society to help us achieve these aims.

There is a magic unity in the central human objectives. If, desiring both material well-being and personal freedom, we give ourselves personal freedom how shall we use it? The probability, of course, is that we shall use it to promote our well-being—something which has proved to be historically true as well as logically probable.

And there is another kind of unity. Between well-being and security there is a relationship so close as to bespeak a virtual identity: “well-off” people are insulated against more kinds of insecurity than poor people; indeed, well-being might properly be defined in terms of security against various hazards. Substantially the same relationship exists between psychological security and freedom. The saying, “Ye shall know the truth and the truth shall make ye free,” is an accurate formulation of the fact that no one is so insecure as the person imprisoned by ignorance in a cage of fears and phantoms. “The horrible dread of unknown evil hangs like a thick cloud over savage life, and embitters every pleasure.”1 The saying, “Ignorance is bliss,” we know to be true in only a very narrow and special sense.

Enduring societies are those which have apprehended these unities and identities; they are those which have known that freedom, well-being, and security are one, and that the neglect of one means the frustration of all. Ephemeral societies are those which have not been built in accordance with these insights. If we are to understand the proper excellence of the free society, careful analysis of the unity and harmony of the concepts of freedom, well-being, and security is indispensable. To such a study we now turn, our aim being to demonstrate that a due proportion must be maintained among these concepts if they are to be realized.


Chapter 2

FREEDOM, WELL-BEING, AND SECURITY

. . . but the only unfailing and permanent source of improvement is liberty, since by it there are as many possible independent centres of improvement as there are individuals.

—John Stuart Mill

Well-being without personal freedom, security without well-being, and freedom in society without security—these are all meaningless concepts, both inherently contradictory and unrealizable in life. Freedom, well-being, and security are integral elements of a single reality: the goal of men in society. If men fail in the achievement of but one, they fail in all.

Freedom and Weil-Being

For any man, a state of well-being means a condition in which his own conception of what is desirable prevails. Well-being, if it is to be meaningful, therefore, signifies a situation of persons which accords with their own opinion of what they want and of what serves their wants. If a community should produce two hundred million tons of steel in a year, it has certainly produced a considerable amount of steel in terms of present conceptions. But if the community has done so only in obedience to the directive of central governmental authorities whose commands cannot be effectively disobeyed, and if in the process the desires of the individual members of the community have either been violated or given no opportunity of expression, no one may correctly say that the well-being of the community has been served by the considerable steel production—especially when there is evidence that, given a free choice, the community would have directed itself to greater production of shoes, radios, and beefsteaks.

Well-being thus appears to be a subjective matter; as such, its existence or nonexistence can be detected only in circumstances of prevailing personal freedom. The only way to be at all sure that a society is on the right path to well-being is to establish that all persons shall have a right to act largely as they wish: to think, work, buy, and sell in accordance with their own desires. With such rules in effect there is a secure basis for the belief that the activity of the society is in accordance with the wishes of its members. The universal interests in freedom and in material well-being will both have been served.

A society which organizes production on any basis other than the freely expressed and acted-upon demands of its members may, it is true, be engaged in a considerable amount of productive activity. That is to say, its members may be going through many motions, may be able to demonstrate a substantial physical product for their efforts; such a society may even spend most of its effort on the production of consumer goods. Still, unless production is responsive directly to the consumer, the material well-being of the people is not being served. The machine serves, instead, the conception of material well-being held by its monopolistic masters, whoever they may be—commissioners or commissars.

The best method known of insuring the responsiveness of production to the demand of the members of a society is that of permitting the people as a whole to reward responsive production and to penalize unresponsive production. In an advanced and well-run society the procedure of reward and penalty will be simple, direct, and accurate—as much so as possible in an imperfect world. Some nations have reached the ultimate through the process of the continuous economic vote of consumers. By their free purchases, the people in such nations engage daily in rewarding responsive production and penalizing the less responsive.

It goes without saying that rewards or penalties in accordance with service to the people cannot be satisfactorily distributed unless the people are in a position to make a real judgment of the performance in question. If there is only one shoemaker, and if the desire for protecting and adorning the feet can be satisfied only by dealing with that shoemaker, the fact that one has patronized him does not tell as much as it would if one had patronized him in spite of the existence of a number of other shoemakers. Where I have a choice among competing methods of satisfying the same desire, there is a much greater probability that the choice I actually make has been responsive to my individual desires than if there have been no competing methods.

But this does not mean that there must necessarily always be in existence at any given time competing alternative methods of satisfying the same desire. It will suffice if the opportunity is open for anyone to produce anything. When such opportunity exists, one may be sure that, if there is in fact only one producer of a given good, he is alone in the field because of universal agreement that he is under all the circumstances doing the best possible job of serving the consumers in that area. It being open to anyone to offer competition to that producer, the fact that no competition is forthcoming can have no other meaning.

On the other hand it equally frustrates the desires of all if, contrary to the freely expressed will of the people, certain persons are specially privileged to remain in the production effort even though their service is not satisfactory. Such a situation exists, for example, where a retail distributor is permitted by law to limit the freedom of his competitors. Discriminatory taxation of large-scale distributors, or general prohibition by law of selling at anything lower than fixed prices, as under the deceptively named “fair-trade” laws, are both measures inconsistent with the fundamental principles of the free society. In both cases the effect on the material well-being of all the people is harmful. Freedom and well-being are both impaired, for the special benefit of a few.

It thus seems evident that freedom and general personal well-being are indispensable to each other. No one should be surprised that bread and meat, as well as personal freedom, are scarce in Russia today. If the right to produce for general consumption is restricted to one man, to one integrated group of men, or to one agency, social well-being in the sense of the greatest possible satisfaction of individual desires is impossible. Social well-being in that sense is open to realization only when the opportunities available to all who wish to serve are equal and unlimited by the society. The liberty of the consumer to buy as he wishes is meaningful only when equal liberty is available to all who wish to try their hand at satisfying consumer demands under a free price and free production system.

The Anglo-American legal system and other great legal systems of the world incorporated this reasoning into their basic principles. They regarded as fundamental to civilized society the right of all people to buy and sell as they wished, to produce or not to produce as they wished. Departures from these principles by current societies provide a basis for evaluating the worth of those societies. It is not possible in every instance to prevent societies from modifying or qualifying these principles. Perhaps it is not even always desirable to do so. But when one is conscious of the intimate relationship of these principles to the concept of the good society, one is in a position more effectively to evaluate proposed modifications and qualifications of human freedom.

Security, Well-Being, and Freedom

The concept of security has been sinned against most grievously, and the transgressions have been of almost every conceivable kind. In many instances, perhaps in most, it is easy to forgive; for the concept itself is complicated and ambiguous in an elevated degree, and in such circumstances errors in good faith are to be expected. But in certain instances the transgressions seem to have been basely motivated.

The problem of eliminating human insecurity is as complicated as the sources and kinds of insecurity. There is the insecurity of the wilderness for even the best-equipped man; of the child’s first day in school; of the woman in childbirth; of one in a position, social or economic, which strains one’s capacities and experience; of a property-owner faced with the threat of expropriation by a thief or a government; of a man without means of support for himself and his family; of man before death and the other mysteries of his own being and of the universe.

Of their societies men ask security, as well as the conditions of maximum freedom and well-being. It could not be otherwise; for freedom, security, and well-being compose a unitary conception, each taking its value from the other, each despised where solitarily enjoyed. The person condemned to life imprisonment sets a minimum value upon his security, feels himself deprived of well-being, because his freedom of action is severely limited. Yet liberty itself will often be sold for a pittance by the victim of fatal misery and insecurity. In such circumstances a man does not consider himself free, and his opinion is not subject to challenge by even the most sophisticated analysis; for he is right. Profound misery and insecurity are incompatible with freedom. Security, well-being, and freedom are one, or they are nothing.1

To the fullest possible extent the good society must fulfill the human desires for security, well-being, and freedom; in order to do so, it must harmonize them. But to say that the enduring society must perform this function does not mean that it must use a single mechanism in approaching all the facets of insecurity, in striving to check all the various types of insecurity. We have already observed as a general proposition that the intelligently operated society will in all instances make use of the best available means of achieving its objectives, and that one of the primary considerations in settling upon the means will be the relationship of the means chosen to the other profound objectives of society. Means must be tailored to their objectives, and they must be rejected if they involve the sacrifice or destruction of other equally important objectives.

Society—the cooperation of persons to facilitate the achievement of common objectives—is itself the fundamental condition of a satisfactory approach to the elimination of the kinds of insecurity which confront men. Government, as commonly understood, must not be confused with society. Government is only one social institution; there are many others. And in original thinking upon the problem there is no reason to assume that the institution commonly thought of as government is necessarily best designed to deal with all phases of the problem of insecurity. Other social institutions have grown as naturally and organically from basic human desires as government has; and intelligent men are committed to only one choice in deciding upon the functions to be allocated to the various institutions already in being or to be created: the choice of the institution best adapted to the end in view, the one most harmonious with all other equally important ends.

The cooperative activity which we call society inherently involves the division of labor and the pooling of resources. Some men specialize in curing diseases and healing injuries, some in producing desired goods, some in clearing the wilderness, some in training and educating children, some in preventing and punishing violent expropriation, some in pursuing truth concerning man and nature. Each of these occupations is designed to serve one or another phase of the security and well-being of men. Each is indispensable to the freedom of men, as well. All, so far as history reveals, were natural products of the voluntary cooperation of men in society.

There is little point in rating these functions in any kind of order of importance; each is indispensable to the fullest realization of the others. Without efficient production of the basically desired goods—food, shelter, and clothing—the health of the body is prejudiced. Without health the production of desired goods is impaired. Without careful analysis of the facts concerning man and nature, and appropriate teaching, adequate health facilities are impossible, and the production of goods must also rest in a more primitive and inefficient state than it achieves in a society where research and education are more advanced. Without law and order, the means of settling disputes peaceably among members of the society and of deterring violent assaults and expropriations, the tranquility indispensable to the functioning of civilized society is severely threatened.

If good health is the objective, the peak performance of many phases of social cooperation is vital. All must be properly informed and habituated in regard to the techniques of healthful living; for superstition, ignorance, and slovenliness are enemies of health. The production machine must be working well; for food, shelter, clothing, expensive sanitation methods and facilities, and equally costly diagnostic, preventive, and therapeutic devices—all being indispensable to the general good health of a society—must be produced efficiently enough to be available in the greatest possible quantities at the lowest possible costs. Scientific and educational activities must be proceeding in the environment most suitable to their functioning and progress; for they must produce and disseminate the ideas, theories, and information without which men remain exposed to the insecurities of disease and ill health. The measures best designed to secure able medical practitioners in sufficient numbers must be adopted, and arbitrary controls upon the preparation of such practitioners or upon their freedom to evolve the most useful forms of medical practice must be eliminated.

The role which freedom has to play throughout the quest for security from health hazards is central and dominating. In regard to education and research the role is as obvious as it is dominant. In regard to the business of production and in regard to medical practice it is not less dominant, only less obvious. The production and distribution of the life-goods, of the costly facilities indispensable to this security-objective, in the greatest possible quantities at the lowest possible prices, require maximum freedom for the producers and distributors. Free competition among them, with the spur of rewards in the form of profits to the ablest and most efficient, is the best technique ever evolved by mankind for the steady reductions in costs which make these goods available in ever greater quantities to ever more persons.

Freedom is likewise central in regard to medical practice. We can be sure that medical practice is at its peak of performance only if the conditions of freedom prevail as regards entrance into the practice and the evolution of medical practice itself. The only control upon entrance to medical practice which society can permit is that of proper qualification—proper training and ability. All other controls are socially arbitrary and tend to weaken the security of persons against the hazards of ill health. They tend to limit unduly the number of practitioners: a limitation which both violates the interest in promoting the freedom of persons to become what they want to be and can be, and at the same time tends to raise the fees and other prices of medical practitioners.

Medical practitioners themselves are the ones in the best position to determine which methods of practice are most effective. Every qualified medical practitioner must have the freedom to decide this issue for himself. If some physicians find it more advantageous to practice on an individual basis, they must be free to act accordingly. On the other hand, if some physicians freely decide to practice as a group, carrying out the division of labor which works so well in most phases of human life, they too must have equal freedom to implement their decision. No other system is consistent with the social interests in freedom, well-being, and security. Proponents of individual practice may not be allowed to frustrate the freedom of proponents of group practice—any more than the latter may be allowed to frustrate the former. Group practice in the form of highly complicated partnerships has been a feature in the practice of law in America for many years. No one has ever contended that this form of organization in a profession having many points in common with medicine has impaired the practice of law or the freedom of lawyers.

If we are seriously concerned with achieving maximum security against health hazards, it must be evident by now that maximum freedom in the relevant institutions is necessary. We must make a check list and go over it carefully, to discover whether we enjoy conditions of maximum freedom in research, education, production, and the practice of medicine. If we are dissatisfied with the present conditions in any field, we must abandon freedom as the dominant principle of improvement only if we are sure that freedom has been given a chance and that it has failed. The same is true of all other security matters, except those involving violence and expropriation—areas in which, as will be seen, compulsion has proved to be necessary, at least in the current state of human and scientific development.

“Social Security,” Freedom, and Well-Being

The term “social security” would be inherently meaningful if it were used exclusively in reference to hazards which threaten a society, such as attempts at conquest by foreign powers or to individual conduct such as murdering, robbing, or cheating, which can, without stretching the truth at all, be characterized as essentially antisocial. As commonly used today, however, the term “social security” refers to the “security” of individual persons against the “hazards” of old age and unemployment.

The distinction between hazards which imperil a society as such and those concomitant to old age and unemployment is an important one. We shall deal with some phases of this matter at length in Chapter 6, where an attempt is made to demonstrate the undesirable consequences of failing to observe the distinction between voluntary action by individuals and the compulsory action of the state. At this point, however, it is desirable to elaborate the distinction between individual problems and the hazards which threaten a society, and to explicate some of the conclusions which follow naturally from a proper understanding of that distinction.

The person who will murder, rob, or cheat is quite literally an enemy of society. He refuses to abide by rules of conduct which any society needs to enforce if it is to survive as a society, as distinct from a mere aggregate of persons in an environment in which life is “nasty, brutish, and short.” But effective enforcement of these rules against persons who repudiate them is possible only if the people in favor of the rules unite their power in order to create a force stronger than any other force. In civilized society that force is called the state; the state may, indeed, be defined as the greatest power aggregate in any society and the only agency which may legally use force and compulsion. As we shall see later in more detail (Chapter 6), the state by its very composition is coextensive with the society of which it is the common agent; every member of that society is a member of the state and subject to its rules. And this is necessary if the society is to preserve itself, for it must have an instrument more powerful than any possible combination of the persons who would murder, rob, or cheat.

The fact that states at times cannot or choose not to restrain some persons or groups from using violence for private ends should not be allowed to confuse the analysis. For it remains true, nevertheless, that if a society is to survive, its members must create an instrument strong enough to prevent violence. If they are not willing to create and support such an agency, they are apparently not in favor of civilization. If they do create and support such an agency, but the persons operating the agency refuse to suppress violence when it arises, then the decent members of the society must band together to replace the unfaithful agents. If there is no peaceful method of removing faithless political agents, violence has to be used. But it is much better to have a peaceful method, and the enduring society does of course work out such a method, the method of periodical election, under which state officers may be voted out when they fail to perform their job of preserving internal tranquility.

The safeguarding of a community against foreign conquest yields more or less the same analysis. Foreign conquest is a hazard equally disastrous to all, even though the actual impact may vary from one person or group to another. As it is equally disastrous to all loyal citizens, the job of safeguarding against conquest falls naturally to the common agent of all: the political government. Of course, no people or government can effectively provide alone against conquest by a stronger enemy. But the situation is not completely hopeless. There are always alliances. The quality of a people may still often be judged by their success in maintaining their political integrity, even though it must be realized that sometimes the best efforts will fail, as where a nation is invaded by a larger, more powerful one.

The kinds of “insecurity” ordinarily associated in our day with the term “social security” are as a matter of fact essentially different from the hazards thus far discussed. Old age, for example, is not, properly speaking, either a hazard or a catastrophe, although, in certain cases, it may be both. It is, instead, simply inevitable; it is a condition of the life cycle. Old age may as well be thought of as a good, a precious allotment of years which does not fall to everyone.

Whether or not old age proves to be preponderantly a period of satisfaction depends upon a large number of factors, some of which are subject to personal and societal control, and some of which are not. Like infancy, youth, and maturity, old age poses certain problems which are related specifically to the psychic, intellectual, and physiological conditions of the particular time of life involved. Old age takes on the appearance of a catastrophe, for example, if a society does not permit its members to prepare themselves for it. Consider a society which does not recognize private property rights and thus does not permit individual accumulations of liquid funds and other properties. In such a society an old person no longer able to support himself by current income-producing activity is in a difficult position. He must depend on charity or the support of his family, or starve. If a society is genuinely interested in the security and well-being of its superannuated members, therefore, it will take action designed to encourage and to promote saving.

Viewed in this light, inflation of the monetary unit is a great enemy of the security of the elderly. If a society pursues deliberately a policy of inflation, and at the same time professes to be seriously preoccupied with the problems of its old members, one must doubt either the good sense or the honesty of that society. Inflation of the monetary unit destroys, to the extent of the inflation, the savings of persons who have tried to provide for their old age. It amounts to expropriating old persons, or destroying their property rights, with the consequence that its victims face catastrophe when they are no longer able to produce current income. Those who find “nothing dangerous” in a program of “mild inflation,” usually meaning an inflation of two to five per cent annually, surely are unconcerned with the problems of the old. If these same people protest that they are in favor of “social security,” one may be pardoned for questioning their judgment.

One can scarcely provide adequately for his old age in a society in which opportunities of employment at good wages during one’s youth are not available. The well-run society interested in its old people must therefore be concerned vitally in promoting the productivity of the economy. Only thus will job-opportunities be plentiful, the wages of workers high, and their ability to set apart some of current earnings toward future necessities be reasonably insured. Here again we meet in instructive form the reality of the unity of freedom, well-being, and security. For societies are most productive, and offer plentiful job-opportunities at good pay, where freedom prevails on every side to the greatest possible extent.

High productivity and plentiful job-opportunities at good pay are possible only in a society which has a great deal of capital in the form of productive plant and machinery. The more capital there is invested per man, the greater is the demand for labor and the higher the productivity of each working man and, therefore, his earnings. These are facts of economic life which no one disputes.

It is true that capital may be accumulated even in societies in which conditions of personal freedom do not obtain to the greatest possible extent. The administrators in a socialist economy are in a position to declare that a certain amount of current productive capacity is to be directed to the production of capital goods rather than consumption goods. Soviet Russia today is reported to be taking such action.

However, if the direction of the productive activity of a society is in the hands of its central political administration it becomes improper, as already noted, to speak of individual well-being as the driving force of that society. In such a society, the wishes and goals and ideas of the administrators are in control. These may or may not coincide with the wishes, goals, and ideas of the members of the society. There is no way of telling. One can be tolerably sure that individual desires are in control only if every man in society is free to try his hand at pleasing consumers. Such freedom presupposes that the basic resources of the nation are accessible to all who demonstrate skill in serving consumers. Where the basic resources of the nation—its wealth and capital—are commanded only by the political administrators, there is small scope for private initiative, and even less incentive. And where the conditions of maximum freedom do not prevail for private initiative it is futile to speak in terms of individual well-being.

Therefore, if one wishes to promote both freedom and well-being, as well as security for superannuated persons, he must think in terms of the operation of an individual-initiative, private-property (or “capitalist” or “private enterprise”) society. The problem then becomes one of selecting from the various feasible alternatives the ones best designed to promote capital formation and consequent higher productivity. Careful students of the operation of a free economy have provided the solution to this problem. It is a simple and elegant one. A society need only concentrate upon encouraging work, savings, investment, and the greatest possible activity of the most able and astute producers and investors.

The conditions fundamentally necessary to the realization of the desire for old-age security, it will be noticed, are the same ones necessary to the realization of the desire for security from the hazards of ill health. Freedom, well being, and security again appear to be one thing; properly understood, they are integrating phases of a single indivisible concept. Like the valves, pistons, connecting-rods, spark plugs, and crankshaft of an internal combustion engine, they must all work together; and if the operation of any of the elements is faulty, the entire power output is affected.

In the United States, as elsewhere in the world today, a tendency prevails to abandon freedom-principles and to adopt principles of compulsion in the so-called social-security area. Employers and employees are compelled by law to put aside certain amounts for old-age retirement benefits. Employers are compelled by law to put into unemployment compensation funds a certain percentage of payrolls and to take out insurance against injuries to workers in the course of their employment. There is a persistent movement to extend these compulsory payroll-deduction principles in order to provide for medical care for everyone.

In analyzing these tendencies one of the first things to recognize is that they do not deal with the fundamental aspects of the problems with which they are concerned. Real security against all the hazards in question is the product only of a free society working at its peak of efficiency. This is as true in regard to unemployment hazards as it is in regard to medical and old-age hazards; for the best insurance against unemployment is provided by a society so productive and dynamic that there is work for everyone who wants it, when he wants it. But the tendencies under discussion now are characteristically uncreative and unprogressive. They do not concern themselves with creating greater social productivity and its consequent increased wealth, increased medical facilities, and expanded job opportunities.

The second thing to recognize about these tendencies is that they have, on the whole, contrary effects. Each puts a burden on payrolls. This frequently reflects itself in lower wages to employees than would otherwise prevail; but it also frequently means that it costs an employer more to hire a worker than he would otherwise have to pay. Higher costs of production and higher prices of products and lower profits are likewise predictable consequences. And decreased effective demand for the products involved, with, accordingly, less demand for workers, are further consequences. Furthermore, payroll deductions which go to the government do not result in the formation of the new capital and the greater productivity which are promoted by private investment in the production machine. The plain fact is that all compulsory payroll contributions have a directly dampening effect on the productive activity of the economy as a whole. Instead of promoting productivity, the only real method of increasing the well-being and security of a people, these measures depress productivity. Needless to say, in view of the preceding discussion, these inroads upon personal freedom work out as inroads upon well-being and security, as well.

Just how serious these inroads are cannot be determined in any quantitative way. What one can accurately say is that limitations on personal freedom and social productivity are the necessary consequences of compulsory payroll contributions. There is no telling just how much productivity is affected; but the greater the compulsory payroll costs, the greater the dampening effect on productivity.

Most students of society, even those who are strong advocates of maximum freedom, do not take an unequivocal stand against so-called social-security measures. The latter insist, however, that such measures be recognized for what they are: inhibitors of both personal freedom and a progressive, expanding economy. And they, the real progressives, attempt to warn against the adoption of measures which tend to destroy the very things which the advocates of “social security” and all men of good will seek.


Chapter 3

THE BASIC INSTITUTION OF THE FREE SOCIETY: PERSONAL FREEDOM

The only freedom which deserves the name, is that of pursuing our own good in our own way, so long as we do not attempt to deprive others of theirs, or impede their efforts to obtain it.

—John Stuart Mill

The basic institution of the free society is personal freedom. It is both end and means, desired in itself and for the social results it brings. The great society provides for its members the environment in which their personal freedom is at a maximum. It is a great society partly for this reason and partly for the reason that with personal freedom at a maximum, general well-being and security are realized in an elevated degree; and they, in turn, make possible an ever-growing scope of real personal freedom.

The Freedom to Act

By personal freedom in society is meant, not the actual physical or mental area of accomplishment of any particular person, but the scope of activity open generally to all. One person’s natural endowment of will or talent or both may make possible for him activities and achievements not equally open to other, less well-endowed persons. Society can do nothing about this; cannot make a Shakespeare of a person who lacks the will and the talent to write supremely. Nevertheless it promotes human freedom if it permits no human agency to prevent any person from trying to write as well as he can.

Society can likewise not make a tool-and-die maker of a person who lacks the requisite will and capacity; yet once again, if it is interested in promoting maximum human freedom, it will prevent any person or organization from frustrating the desire of persons who wish to try to become tool-and-die makers. The job of the free society is thus, in part, one of preventing human restrictions upon personal freedom.

Universal personal freedom must tend to set each person into the position which best compromises both his own wishes and the wishes of all other members of the community. The desires of any given person may be a chaos. Within the same psyche may be mingled longings of the most outrageously conflicting character. The free society does not arbitrarily simplify or order this chaos. It does not even command an irrevocable election. A man may strive to be a ditch-digger, a tramp, a lawyer, and a poet—successively or simultaneously. He may work as a physician for years, and then study hard to prepare himself for the life of a machinist. His friends and enemies may counsel against such a switch; but, in a free society, no person or institution is given the power to prevent his election. Instead, a vastly more wise and just and sensitive and social method operates; and it operates without prejudice to any one concerned, leaving all free.

The physician is free to try to become a machinist. His friends and enemies are free to counsel him concerning the project. And all other members of the community are free to exercise their own choice in the matter. If the community needs machinists, and if the erstwhile physician is qualified to do such work, the switch may be accomplished in a free society with no fuss. Of course the community may, if it wishes, offer less remuneration for the work of machinists than it does for the work of physicians. But the community’s power to make such a decision in no way lessens the freedom of the physician. It merely represents the evaluation of the members of the community as to competing desiderata. Freedom would be diminished if some force external to the spontaneously expressed wishes of the members of the community in the free market should impose a scale of remuneration for machinists different from that which the community had decided upon.

The freedom of the physician remains unimpaired so long as no one—agency or person—may conclusively prevent him from attempting to make the change he contemplates. His freedom is not diminished by the fact that he will have to accept less remuneration for his work as a machinist—any more than it is diminished if by choosing one road he misses the beautiful scenery which lies along another road to the same destination. Every choice involves a sacrifice. When the members of society offer more compensation to physicians than they do to machinists, they are saying that the community’s desire for physicians is more pressing. The man who nevertheless chooses to become a machinist is in a sense refusing to cooperate with society, and he cannot complain if his refusal costs him something.

Societies less intelligently operated, less flexible, and less humane than the free society, might be tempted to force the person who is qualified to do various jobs into the position for which the demand is at the moment greatest. Members of a free society need never fear, however, that their community will suffer in virtue of this difference. For the man who is forced to remain a physician when he has the capacity and would prefer to engage in some other occupation is in a constant state of frustration. He is less effective in his work. He represents a weakness in the social structure. If he is only one of great numbers in the same psychological difficulty, as would probably be the case in societies which act so arbitrarily, the social structure becomes very shaky.

The strength, the well-being, the enduring qualities of any social structure depend essentially upon the degree to which it reflects the wishes of all its cooperating members. The good society is the society in which persons have voluntarily fitted themselves into the productive, social process. It is fair to say, in fact, that civilization realizes itself to the highest degree when the various jobs of a society are distributed according to the will and capacities of its members. This most precious goal is frustrated no less when the society permits human institutions other than the state to control occupations, than when the state itself assumes command of the destinies of persons. In our day, trade unions have repeatedly sought to exert a proprietary control over various productive social functions. They, rather than the state directly, are for us the greatest threat to personal freedom at the moment. The state, however, is by no means free of responsibility in the premises. On the contrary, the state shirks its central responsibility when it allows any institution, whether it be a trade unon or any other aggregate, to frustrate that free intercourse between the community and the individual by means of which the individual fits himself into the social process of the division of labor.1

Freedom, Equality, and Taxation

All men are agreed today that the state should be concerned with the freedom of every person. This widely shared conviction has led in some cases to the identification of equality and freedom. Many say that it is idle to speak of general freedom where some persons are in a position of substantial material disadvantage. This attitude has created a certain amount of confusion concerning the role of the state in society; and it has led to the adoption of certain policies which must be examined here.

The children of rich men have certain apparent advantages over the children of poor men, in somewhat the same way that the children of talented persons have certain apparent advantages over the children of untalented parents. Whether or not these advantages will in fact obtain in any particular case is unpredictable. Instances are known in which the inheritance of riches, while generally an attractive prospect, has not produced a net advantage for the heir. Commonly enough, a child of poor parents achieves a position of greater artistic, financial, or intellectual eminence than a child of wealthy parents.2

The fact that many societies have adopted the principle of discriminatory, steeply progressive, income taxation cannot alter the fact just stated. It merely reflects one of the graver mistakes which have been made in some relatively free societies. Discriminatory income taxation puts at a disadvantage those born poor who earn high incomes; but the people who propose and support such taxation do not intend thereby to put the productive poor at a disadvantage. As a rule, indeed, they aim by such policies to promote equality. The trouble with them is not so much bad faith or bad motives as simply bad thinking. They have tried to gain an unattainable objective by an inappropriate means.

Progressive income taxation does not have much of an effect upon income inequalities. Essentially it puts the productive poor at a relative disadvantage—relative, that is, to the unproductive poor and to those who inherit great wealth; it reduces incentives of the able and productive and the otherwise willing workers, with, unavoidably, unfortunate social effects; and it tends finally to hamper the growth of new private capital. Thus, as we shall see in more detail presently, it insulates against the competition of the able poor those who previously acquired eminent positions. In sum, it impoverishes the society. Perhaps its most undesirable feature is that, by thwarting private capital accumulation, it reduces the productive functions possible to private persons and creates an apparent necessity for more and more positive governmental intervention in economic affairs.3

Such being the natural consequence of steeply progressive income taxation, that device can scarcely be viewed accurately as one which promotes human freedom generally. The greater the activity of government, the smaller, inevitably, is the positive area of freedom open to the immense majority of people who are not members of the government. Furthermore, there is no basis for considering steeply progressive income taxation a means well-adapted to equalizing the opportunities between the children of the rich and the children of the poor. One way or another, the children of the well-to-do are going to be better off, materially, than the children of less well-to-do parents. Progressive taxation may to some degree reduce the disparity, but long before it has done that it will have worked results damaging to all, rich and poor alike. By hitting hardest the best servants of society—those who are currently the best earners—it tends to induce them to spend a good deal of their productive energies in tax-avoidance schemes, rather than in their socially precious productive activities. It is an open question whether steeply progressive tax rates really produce more revenue for government than they lose by virtue of the reduced productivity they encourage. Here one needs only reflect upon the time, effort, and talent which go into tax-avoidance schemes rather than into production, let alone the loss in productivity which taxing away funds otherwise destined for investment involves.

To the degree that high-income producers absolutely cannot avoid taxes, they have less to spend and invest. But the normal person does not, in such circumstances, deny advantages to his children. He sees to it that they get the best available in terms of toys, teachers, schools, and clothes. The reduction in income worked by steeply progressive taxation thus reflects itself primarily in reduced investment by the currently most productive members of society, not in reduced expenditure for personal and family consumption.

If continued seriously and effectively, steeply progressive income taxation must eventually mean smaller opportunities and less attractive incentives for everyone. No single measure would do more to promote productivity, employment, general well-being, and personal freedom in the United States than the abandonment of such taxation.

Many who now concede that discriminatory income taxation cannot be seriously regarded as a socially proper equalitarian device nevertheless contend that government functions cannot be adequately financed without relatively heavy taxation of those who earn the larger incomes. This contention is based upon two assumptions: first, that the “social welfare” functions of the state are indispensable, and second that high incomes must be virtually expropriated if tax revenues are to be adequate. Both assumptions are erroneous.

One of the purposes of this book is to demonstrate the mistake in the assumption that universally shared desires for personal welfare are best served by positive, compulsory state action. It has been emphasized herein that the greatest possible welfare of any community is the inevitable consequence when men are socially free to pursue their own interests in a peaceful, honest, and noncoercive way. Positive action by the state always reduces net social freedom and, therefore, net social productivity, because the government in a market economy can take action only with funds drawn from the persons who earned them.

If the state subsidizes farmers, it may increase production of the subsidized commodities: but only at the expense of the production which would have been evoked had the purchasing power been left with those who earned it and had those farmers encouraged by subsidies to produce unwanted commodities been induced to cooperate with the rest of society by getting into some line of production in which consumers were more interested. If the state sets up a Tennessee Valley Authority, it may accord a special benefit to persons in the area served by that agency, but only at the expense of the taxpayers of the country who were denied the power to spend at will the income which the state took away from them.

A net loss accrues to society in both cases because state subsidies are always—and have to be—contrary to the will of the consumers. The political process never allows the people to register their choice in such matters as these. In the only popular referendum ever submitted to the people in regard to farm prices (that is, the referendum of the free market), the consumers unequivocally let their wishes be known. Had the consumers themselves been willing to pay higher prices for farm products, the government subsidies would not have been demanded. Had the people been willing to provide service below cost to the persons specially benefited by such governmentally owned and operated agencies as the TVA, it would not have been necessary to force them to do so through the coercive device of taxation.

Only the inherently inadequate political process accounts for the continuation of the subsidy programs of governments. No citizen has ever been given the political opportunity to vote directly and unequivocally on the question of whether there should be farm subsidies, uncomplicated by the simultaneous existence of numerous other planks in the platforms of the political parties. If the citizens of this nation were given such an opportunity, there can be no doubt that the program would be rejected. Let the party in power submit the “farm issue” to the voters one day in the form of an unequivocal referendum which reveals its costs.

It is a safe general rule that whenever the state engages in activities of the kind under discussion—tariffs are perhaps the best example of all—it harms the general welfare in order to accord benefits to a specially privileged few. The state may conceivably take such action, at rare intervals, on the assumption that it is serving the general welfare. More often the essential motivation is political advantage; everyone knows, for example, that the two great parties are continually worried about the “farmer vote,” and that one of these parties tends to induce the other to agree to subsidize the farmers. But always social productivity suffers.

Were governments to restrict themselves to general rule-making functions, the burden of necessary taxation would be, in the United States, of no real economic significance to anyone. A flat ten per cent tax on all net incomes would be more than adequate, except during periods of national emergency. And during times of emergency a flat thirty per cent tax on all incomes would provide all the funds which the most ingenious officers could spend. Irrefutable calculations establish this fact even under current conditions, when expropriatory taxation and other political errors have greatly reduced our total productivity.4 Under conditions encouraging productivity to the greatest possible extent—if, for example, employers were given the freedom to bring efficiency to a maximum during wartime—the probability is that a flat tax of twenty per cent on all incomes would provide more than ample funds.

The fact remains that children of poor or untalented parents begin life with a disadvantage, as compared with the children of rich or talented persons. Yet the disadvantage is at an absolute minimum where the children of poor or untalented parents are born into a free society which does not permit their modest birth to be held against them, and where the society provides in other respects the environment within which their native qualities may flower. In a free, well-run, prosperous society, the disadvantage of children born of poor parents is insignificant; it will not be an important factor in the achievement or the failure to achieve their ultimate ends, whatever those ends may be. Their will, their talent, accident, the breaks of the game will be determinative.5

When a society has done all it can to insure personal freedom and to promote production, it has done a great deal for the children of the poor; and it has done so without penalizing or impairing the freedom of anyone else—a fact of immense importance when one considers that the good, free society cannot exist where some persons are penalized or restricted solely for the advantage of other persons. Such a society will have wealth and productivity enough to permit leisure to all its children and to spare the human and physical resources for teachers and schools. It will not need to make ostentatious plans, promises, and boasts about “free education” (nothing is gratis in this world); the government, the single human agency of compulsion in a free society, will not need to take property from one person or class in order to subsidize another.

On the other hand, if the society is not free, well run, and prosperous, all the paper promises in the world will fail to bring the children of the poor to a point where they will even think about improving their bad condition, let alone actually do so. Study the Constitution of Italy, and then walk for a day among the towns clustered around ancient Pompeii. The Constitution of Italy guarantees every child an education, every person employment with income sufficient to insure “human dignity.” These promises are unknown to the people who live in the towns inland from the beautiful Bay of Naples; and if they were known they would be regarded as meaningless, as indeed they are. Italy lacks the means of providing an education for all its children, and in consequence the children of the poor are strangers to the concept of human dignity, as well as strangers to soap, water, and the most elementary education. In such circumstances the great concept of society as, in the words of von Humboldt, the mechanism for promoting “human development in its richest diversity,” blares forth as an ugly, blatant mockery. Let those who deplore the alleged “materialism” of the United States reconsider the relationship between material productivity and the dignity of man.

If Italy and other societies similarly depressed wish to improve their position, they must provide incentives for, and erase the restrictions upon, their ablest and most astute producers of material goods, instead of permitting freedom and power only to the agents of the state. In Italy all mineral resources are owned by the state; it is no wonder, therefore, that petroleum has been discovered there only recently, and then only by United States capitalists. The freedom and authority of businessmen are severely circumscribed in Italy, except in the case of businesses monopolized by the state; and it is not surprising, therefore, that private initiative is at a minimum. In Italy there is no real mobility of labor, and powerful labor unions insist upon this restriction. That this beautiful land, teeming with able, hardworking people, should be languishing, may be deplorable; but for one who understands the principles of social welfare, it is not mysterious. One needs to understand here that the wealth of businessmen is not gained at the expense of consumers or of workers. Businessmen do not force people to buy from or work for them. They offer goods and services and employment. Their wealth depends upon the attractiveness of the things they offer. Taking a narrow, vindictive attitude toward the wealth of businessmen is the best way possible to frustrate the operation of the principles of social welfare.

The poor and the untalented, like the rich and the talented, sometimes have children who are abnormally indolent or stupid, or both. As for abnormal indolence in the child of rich parents, one should note that while the child has an advantage, it is an advantage provided him by the wealth of his parents. Those who find it disagreeable that a lazy wastrel should have as much wealth as they have, or more, must remember that they probably had nothing to do with the accumulation of that wealth, and that the public was well served by the men who made fortunes; and they may take comfort from the fact that if the heir is absolutely indolent, he will not have his money very long. There is no reason to feel any more deeply for the poor and indolent than one feels for the rich and indolent.

In many countries large estates are heavily taxed at the death of the owner. This extreme form of expropriation is said to be justified by the social interest in equality. But the fact is, of course, as in the case of steeply progressive income taxation, that the heavy taxation of inheritances has had no appreciable effect on inequality.

Thus far it seems that in the United States of today the very rich are in an even more disparate position than ever. Fewer people, relatively, seem to be able to live on a gracious or luxurious level. But the relatively few who still can, stand out the more; while, owing to income and estate taxation, large numbers of people are less well off than they would otherwise be. This does not mean that equality has been promoted in any desirable way; it means only that everybody is somewhat worse off, except the very rich who have literally more money than they know what to do with, and who enjoy fantastic incomes merely from tax-exempt bonds.

As the great social scientist Mises has pointed out, discriminatory taxation actually entrenches the already rich and powerful against the currently able, who are prevented, by taxation, from ever building up enough capital to challenge the established powers:

Today taxes often absorb the greater part of the newcomer’s “excessive” profits. He cannot accumulate capital; he cannot expand his own business; he will never become big business and a match for the vested interests. The old firms do not need to fear his competition; they are sheltered by the tax collector. . . . It is true, the income tax prevents them, too, from accumulating new capital. But what is more important for them is that it prevents the dangerous newcomer from accumulating any capital. They are virtually privileged by the tax system. In this sense progressive taxation checks economic progress and makes for rigidity.

The interventionists complain that big business is getting rigid and bureaucratic and that it is no longer possible for competent newcomers to challenge the vested interests of the old rich families. However, as far as their complaints are justified, they complain about things which are merely the result of their own policies.6

Perhaps the most significant effect of heavy estate taxation has been to create all sorts of complicated devices designed to reduce the amount of estates subject to death taxes. Although inheritance taxes do bring in a certain amount of governmental revenue, it is simply absurd to think of that revenue as being in any way effective to reduce inequalities as between the children of the rich and the children of the less rich. Even where not completely wasted by unwise and inefficient governmental action, the income from expropriatory estate taxation is neither used for erasing inequalities nor adequate, in any realistic sense, for achieving that objective. If all estates exceeding twenty-five thousand dollars were completely expropriated by the state and redistributed among families of less wealth, no one would be any richer. But some people would be much worse off, as would the society itself on the whole.

There may be more charitable foundations in existence today than there would have been in the absence of heavy inheritance taxation; they are one of the acknowledged techniques of avoiding such taxation. But whether or not the rich give more now to such charitable uses than they did prior to heavy taxation on incomes and estates is doubtful. Most people who think about the matter are of the opinion that private universities and private charities of all kinds have been harmed more than they have been helped by discriminatory taxation.

The most fruitful way of looking at inheritance taxation is in terms of the social utility of expropriating private property lawfully accumulated. Like all other forms of expropriation, it constitutes a serious infringement upon personal liberty. It hits hardest those people whose great earnings, where lawfully made, suggest the greatest socially productive activity; for no one can lawfully earn money in a free, well-run society unless he has produced something which people, acting freely, wish to purchase. Viewing the matter in this light, it is difficult to find any basis for approval of discriminatory inheritance taxation. Such taxation, penalizing as it does the socially productive, would seem to frustrate one of the greatest of all social objectives: the expansion of material well-being through the encouragement of the ablest and most industrious producers.7

It is indeed a fact that literally no one in the United States has ever suggested a complete leveling of incomes and properties; the equalitarian function of taxation, everyone knows, is a mischievous thing which remains a part of our policy only because we have never permitted free rein to its disastrous potentialities. About the only good thing that can be said concerning estate taxation is that in many instances its greatest impact can be avoided through various types of legal devices. Like steeply progressive income taxation, discriminatory estate taxation, if rigorously and effectively enforced over long periods as some college professors keep advocating, could help to destroy the free society.

It seems evident by now that governments do not promote either freedom or equality through taxation. More is lost than gained. Governments never use wealth as efficiently and economically as do the private persons immediately responsible for the creation of such wealth. There is an explanation of this fact, more cogent than charges of bribery and corruption as inherent attributes of bureaucratic activity. The explanation is that governments will not and cannot permit themselves to be subjected to the rigorous laws of the free market, the laws which make short shrift of inefficiency and waste and which carry the command of the people concerning what is to be produced.

All this is not to say, however, that governments do not have an important role in the promotion of personal freedom. On the contrary, the role of government in the promotion of personal freedom is crucial. Personal freedom cannot exist without strong and effective government. And this is true even though the positive aspects of personal freedom are owing, not to law or other compulsory features of government, but to nature and to man’s understanding and control of nature. The positive aspects of personal freedom must be defined in terms of knowledge and power—the powers which nature has given men, and which men have used in turn to increase their understanding and consequently their control of themselves, nature, and events. The investigators who discovered the principles of electricity and the other secrets of nature, and the businessmen who translated this knowledge into real physical power, put humanity in a position to reach its present status of freedom.8 The function of the state is to make sure that all men are free to use the powers which nature has given them and which they have improved. The methods perfected by free societies to fulfill this function are the principles of private property and freedom of contract—the basic and most important working principles of any free society.


Chapter 4

OPERATING PRINCIPLES: PRIVATE PROPERTY AND FREEDOM OF CONTRACT

Without a society in which life and property are to some extent secure, existence can continue only at the lowest levels—you cannot have a good life for those you love, nor can you devote your energies to activity on the higher level.

—Alfred North Whitehead

If personal freedom is the basic institution of the free society, then the principles of private property and freedom of contract must be the vital instruments of the free society; for personal freedom cannot even be conceived outside the environment provided by property and contract rights. And since all rights are meaningful only to the degree that they are secured against invasion, it follows that the role of the state, as the exclusive source of the legal sanctions which secure personal rights, is a critical one in the operation of the free society. We should no longer be surprised to find that freedom, well-being, and security are one: that the security of the rights necessary to freedom of action is essential to the personal well-being of all members of the community.

The founding fathers used to talk about the “security of our liberties.” They knew what they were talking about. And they knew what they were doing, too, when they took the “life, liberty, and pursuit of happiness” of the Declaration of Independence, and substituted for it, in the Constitution, the phrase “life, liberty, and property.”

The Indispensability of Property and Contract Rights

A secured freedom to act in the pursuit of personal ends prevails only in a social environment based on private property and freedom of contract. Anyone inclined to doubt this proposition must try to visualize the condition of men in a community where these are not secured rights. The vast mass of persons in such a community have no freedom to follow their own will, no freedom to act; they have only the “freedom” to do what they are told or be killed. In the absence of secured rights of private property and contract, persons own and control nothing; no real or personal property, no tangible or intangible goods; the very food they eat—when and if they eat—is not, properly speaking, theirs; they are not the assured masters of the disposition of even their own bodies except in committing suicide; they have no secured recourse against anyone who invades their physical integrity, who abuses or injures them. They may think what they wish and what they are capable of thinking in such stultifying conditions. But they may speak and write only if their tongues and hands are left intact.1

Freedom of action in the absence of property and contract rights is open only transiently to the physically strongest persons. Under such circumstances, there is no scope for the productive, the talented, the men able in the gentle arts of peace. For those talented in the productive pursuits are not necessarily talented in the arts of war; and even when they are, the social conditions prerequisite to concentration upon productive pursuits do not exist during the war of all against all. Alfred North Whitehead spoke with his customary percipience when he said: “Responsibility for a social system is the groundwork of civilization.” And he left no doubt as to what he meant by “social system” and “groundwork of civilization,” for he immediately added that: “Without a society in which life and property are to some extent secure, existence can continue only at the lowest levels—you cannot have a good life for those you love, nor can you devote your energies to activity on the higher level.”

The complicated and efficient production processes of a society characterized by a high degree of division of labor are a consequence, as we know them today, of the endurance of private property and contract rights in our society for an appreciable time. Take away private property and freedom of contract, and you may still have a division of labor; but you will no longer have a free society. For that, private property and freedom of contract are indispensable.

The Scope and Character of Property and Contract Rights

It is currently fashionable to pose a strong contrast between “human rights” and “property rights.” One also frequently hears it said that property and contract rights necessarily conflict with social goals. Such statements reflect a misunderstanding of the principles of private property and freedom of contract. It must be a misunderstanding, for these principles by their very nature relate to human, personal right; and as such they have no claim upon consideration except to the degree that they are useful to men in society.

Individual and social goals are, in fact, unified only by property and contract rights. This point is most readily apprehended by noting how individual and social goals are merely two ways of expressing a single concept. Thus the most drastic deprivation which any person can suffer is that of the freedom to utilize and enjoy the faculties which nature has given him and which his will and desire have developed. Keep a man from exercising his mind, his body, his faculties in the pursuit of his own wishes and delights, keep him from enjoying the fruits of his efforts—and you have done everything evil to him that you can. The greatest desire of each person, in short, is to be free to get the most he can out of life. There is no other way objectively to define social goals than to call them the sum of those individual goals which can be harmonized in society.

Far from frustrating these essential interests of men and of society, the principles of private property and freedom of contract integrate them in a manner which tends to produce a harmoniously operating, enduring society. These principles make for interpersonal compatibility. More important, they are the only working social principles which make for such compatibility in a society dedicated to the simultaneous achievement of maximum personal freedom, well-being, and security.

The best way to demonstrate the validity of these statements is to set forth the scope and character of private property and freedom of contract, and the place to start is with the person. A society which makes any pretensions to freedom must accept and securely guarantee individual autonomy. Each member of society (children and other legal incompetents excepted) must be in control of his own person. All must be afforded protection against attempts by others to invade the integrity of their person. A property right in this sense means that everyone has a legally protected interest in his person, the invasion of which is interdicted by society. And each must control the disposition of his person—his person as established by nature and as developed by himself.

Every man, to use an alternative formulation, must have a socially protected right to live his life in his own way, to do with himself and his abilities, or to refrain from doing with them, such things as he wishes. We may recall here John Stuart Mill’s statement: “The only freedom which deserves the name, is that of pursuing our own good in our own way.” Does this mean that a man must be accorded the freedom to do anything he wishes? The answer, of course, is No. And Mill, it will be remembered, completed his statement by adding, “so long as we do not attempt to deprive others of theirs, or impede their efforts to obtain it.” For if a man were allowed to do anything, he might choose to kill or maim his fellow men. And he certainly may not be allowed to do that; if he does, he violates the basic rule itself: he invades the physical integrity of others. And what is secured for one must be secured to all in the great, free society—the society, as we have noted, which is essentially characterized by the fact that its basic rules apply equally to all its members.

What has been said is sufficient to reveal the thinking which underlies the generalization that “each person must be free to follow his own desires up to the point at which his conduct negates the precisely equivalent freedom of others.” It may be useful to add, however, that the analysis sketched here was largely influential in the production of the basic approach of Anglo-American common law to the problems of labor relations. Picketing and other devices of a similar character, when employed by unions to block the access of nonunion workers to places of employment, were often condemned by common-law judges. The basis of condemnation was the conclusion that the obstruction of access destroyed the balance of rights as between employers, organized employees, and unorganized employees. Each was thought of as having a socially protected interest in the nature of a property right: the employer, in having free access to all who might wish to take the jobs he was offering; the organized workers, in striking or otherwise withdrawing themselves from employment; and the unorganized workers, in applying for or remaining at work as they wished. The role of the law was conceived as that of giving full scope to each of these legally protected interests—of forbidding conduct which tended to impair any of them. When the organized workers tried to push their own basic and unquestioned personal right to the point where it impinged upon and tended effectively to erase the equivalent rights of the employer and the unorganized employees, as picketing very often plainly does, common-law judges prohibited their action.2

If the property concept secures the person and the free disposition of the person, it must also secure each person in the possession and enjoyment of that which his efforts have gained. Men give away or sell voluntarily the things they have produced. But a man who has had taken from him arbitrarily the things he alone has produced, is justified in concluding that he does not have an unassailable right to his own personal integrity. The case is different if the man agrees, either before or after he has produced a thing, that it is to be conveyed to, or is to be the possession of, another. There, although he may regret parting with his production, he must concede that he has himself disposed of it. He has availed himself of his property right to contract freely.

But the man who has his production wrenched from him against his will is not a free man with an unassailable property right in his own person. He is a slave, a being whose person and therefore whose product are the possession of someone else. However loathesome it may be, the fact that the products—even the children—of slaves were considered to be the possession of the slave-owner, resulted from a consistent application of the property principle. One should be careful to note, however, that the private-property principle itself is not to blame for slavery. Quite the contrary. Pushed all the way, that principle makes each person autonomous—makes every person free. The fault under slavery, therefore, lies not in the principle of private property or in the free society but in their imperfect realization.

The principle of private property involves more than personal autonomy and the exclusive right to the enjoyment of the fruits of one’s personal efforts; it includes also the ultimate control of one’s productions. If a man is entitled, in the legal phrase, to the quiet enjoyment of a machine he has made, he is necessarily entitled to use the machine, to control it, to give it or sell it to someone, or merely to sit and worship it. We err, if this is not true, in stating that the right of private property is the right of personal autonomy and the right to the fruits of personal effort. For the phrase “the right to the fruit of personal effort,” if it be meaningful, means the right to use and control that which one has produced.

This point marks the outer limits of the principle of private property. Properly speaking, it comprehends also the principle of freedom of contract. Freedom of contract is not only conceptually implicit in the right of private property, but as a matter of history as well, it grew along with the gradual elaboration of the private-property principle. In technical legal discussions, it is true, “property law” and “contract law” are separately identified; and the two principles developed independently to some extent. Nevertheless, lawyers often refer to freedom of contract as a “property right.” And it has been habitual among jurists to say that the free access of workers to employment opportunities is a property right. When they express themselves this way, they mean that employers and workers have mutual property rights to make employment contracts with each other.3

The fact that the right of private property inherently includes the right of control (the right, in other words, to contract freely in respect to the subjects of the property right) has created an enormous amount of trouble for students of society, including those unexcelled students of society, the common-law judges. Critics have continually asserted that the right of autonomous control is the feature which reveals the basically “antisocial” character of the principle of private property. As examples they cite cases in which judges have held that the “property rights” of one owner of land or a factory justified him in so using his land or factory as to impair considerably an adjacent landowner’s enjoyment of his property.

There are some such cases in the law books. Yet the fact that some judges, or even all judges, handed down such decisions, does not necessarily mean that they correctly applied the social principle of private property; it does not even mean that they were correct applications of the legal principle. The social and the legal principle of private property have in common the formula: sic utere tuo ut alienum non laedas or “so use your own as not to injure that of another.” Now this formula, like all legal formulae, does not solve disputes between persons automatically. It is a guide, a principle designed to provide orientation for the judge’s thinking. It tells him, for example, that he must decide the case, not on the basis of the social status of the disputants or their race or their sex, but in the manner best calculated to reconcile their equal property rights. Thus if the President of the United States should use his private land in a manner which tends to destroy the property right of an adjacent landowner, the President’s status should make no difference in the thinking of the judge.

As either a social or a legal principle, any person’s right of private property may properly extend only to the point at which it coexists harmoniously with the equal property rights of all other members of society. One who uses his possessions in a manner destructive of the rights of others is not protected by the right of private property. He has invaded the rights of others. The law reports are full of cases which demonstrate the reconciliation of intersecting property rights along the lines of the principle here stated.

At times the reconciliation of property rights effected in a particular case may not suit the tastes of independent observers; but that, of course, has no bearing one way or another on the adequacy or social utility of the private-property principle. The reconciliation must in each case turn on the particular facts. The proper job of the judicial system is to provide the procedural techniques most appropriate to the establishment of the operative facts and to clarify the legal issues raised by those facts. A good legal system is one which fills the bill in these respects. If its rules of evidence and procedure are in order, and if the method of selecting judges is the best one that can be put into effect under all the circumstances, the legal system has done its job. Questionable decisions may still be handed down from time to time, but there is not much that anyone can do about that beyond the process of patient criticism carried on continuously by legal scholars and the slow elaboration of sound and coherent subordinate principles. Deficiencies in the structure of legal procedures—condemnable on independent grounds—should not be made the basis of condemnation of the substantive principles of the law, for confusion is the only result.

In a proper analysis, the private-property principle must therefore be measured only in terms of its social utility as a principle. It may properly be characterized as “antisocial” only if it can be shown to be inherently in conflict with the concept of the good and free society. This, no one has ever done, a fact which will become apparent as we consider the principles of property and contract in action in Chapter 5.

The Enforceable Contract

Like the private-property principle, freedom of contract is inherently limited by the necessity of making it a property of every member of society. Contract rights may not be conceived in terms which would involve the cancellation of equal rights for every one. The right of freedom of contract of any person, in short, may extend only to that point at which it remains harmonious with the equivalent property and contract rights of all other persons.

On the most basic level, the principle of freedom of contract accords to each person the right to enter into any agreement suitable to himself and to the other contracting party concerning the disposition of any act or thing subject to their respective property rights. A contract to commit murder or any other expropriatory act logically falls within the same ban as the expropriatory act itself. No act that is illegitimate when performed by an individual becomes legitimate when done by a combination pursuant to a contract.

On an equally elemental level, the principle of freedom of contract implies that no one may be compelled by means of force, fraud, or coercive intimidation to enter into or to refrain from entering into an “agreement.” For the essence of the concept of contract lies in the element of assent; “contract” and “voluntary contract” mean the same thing. When one says he will do something because a gun has been held at his head, or because some other kind of equivalent human compulsion has been exerted, it is improper to describe his promise as contractual in nature. Similarly, a man who agrees to purchase an automobile on the basis of certain representations by the seller agrees only to purchase the machine as represented; he cannot properly be said to have agreed to purchase a car which does not meet the description.

Perhaps no problem in jurisprudence or in any of the other social sciences has been more difficult to solve than that posed by the lack of stability in the concepts of coercion and intimidation. We have just said that a promise exacted by coercive intimidation may not properly be viewed as an exercise of freedom of contract. Everyone agrees that a man who promises to pay a certain sum to one who threatens to kill him, or to abduct his wife or son, or to blow up his home, has not freely contracted and is therefore neither legally nor otherwise bound to pay as promised. But then consider the following case.

Fahed Haddad is in the middle of the Sahara Desert, suffering seriously from hunger and thirst. Just a few thousand feet away, over a low hill and out of sight, lies an oasis, the private property of one Izar Tabet who sells water and other refreshments there. Has Fahed been coerced in any, or some, or all of the following instances?

1. Yussef Shakir, related in no way to Izar Tabet, finds Fahed semiconscious and unable to move. He tells Fahed that food and everything else necessary to restore him are available nearby; that for a thousand dollars he will procure these things. Fahed agrees. Yussef scurries away, secures for ten dollars all the water and food necessary to save Fahed’s life, and returns in less than a half-hour. He turns these over on the understanding that he is to be paid the thousand dollars.

2. Fahed is in bad shape but could just about make it to the oasis after a little rest. Yussef, well-mounted, comes upon him, estimates the situation accurately, informs him that there is no food or water within thirty miles, a distance well beyond his capacity, and for a thousand dollars offers to get Fahed what he needs. Fahed accepts and promises to pay the money. Yussef then goes to the oasis, rests there for a good while, and then gets back with the food and water, again handing it over with the understanding that he is to receive the thousand dollars.

3. Fahed makes it to the oasis. Izar Tabet, who would have asked ten dollars of Yussef, will supply Fahed with adequate food and water only if he agrees to pay a thousand dollars.

Now there is no question in any of these instances about one thing: in the broad sense of the term, Fahed has been coerced in all three cases. But there is at least one distinction. In case one, he has been coerced by nature, inasmuch as his body by its very nature needs food and water if he is to survive and inasmuch as nature has been skimpy in the distribution of provender in the desert. In case two, while nature’s coercion was still at work, it was not sufficient to induce him to promise the thousand dollars. He would not have agreed to pay that sum except for the fact that Yussef misled him. Had the latter said or done nothing, Fahed would have made it to the oasis. Case three is really case one over again, with two parties involved instead of three.

Nature’s limitations and scarcities are always with us. Together with the fact that men have desires of various kinds, they are ultimate givens. Much can be done about natural scarcities and human desires; but they cannot be abolished. They form, in fact, the imperishable framework of human action. Since men act always within the structure of natural coercion and their own desires, it seems only confusing to regard freedom in society as either hampered or coerced when the source is merely one’s own desires or nature.

The conclusion to be drawn from this analysis is that the promise to pay a thousand dollars was coerced only in case two. For in that case alone did one of the “contracting” parties coerce the others. In that case nature’s coercion did not suffice to exact the promise to pay; Yussef created a coercive situation. In the other two cases, nature did the coercing. Yussef and Izar did not, properly speaking, coerce Fahed. Instead they performed a very important service for him. The value they attached to their service may seem exorbitant to some, but then it must be remembered that their service was an extraordinarily precious one to Fahed. It saved his life.

An extreme case has been chosen in order to illustrate sharply the most important point about coercion for an analysis such as this: only human coercion is significant in thinking about freedom in society. In the vast majority of cases which have caused trouble, the situation has not involved a matter of life or death at all. The cases which give trouble are usually those in which men complain because they are “compelled” to give more than they like to give in order to acquire from another the object or service of their desire. A worker complains that he does not receive high enough wages for his work. A tenant thinks he is “being forced” to pay more rent that he “should.” A borrower talks of the “coercion” which compels him to pay rates of interest which seem “too high” to him. Our purpose at this point is to provide an objective basis for evaluation of the contention that contracts for wages, rent, and interest are “coerced”—that they are not, properly speaking, exercises of freedom of contract.

The proper evaluation, of course, is that every contract is an exercise of freedom of contract so long as there is mutual assent; that is to say, so long as it was not secured through misrepresentation, human coercion, or force. If freedom of contract were held not to exist in cases in which one party was induced by natural scarcity and his own desires to make a promise, it would cover very few, if any, cases which are now thought of as involving a contractual arrangement. For in practically every case, each party to a contract enters into that contract because he wants—he desires, he “needs”—what the other contracting party has. Indeed, contract is one of the basic operating principles of the free society precisely because it is so serviceable a method of integrating human action in a peaceful way, to the end that everyone is better off as a result of the voluntary pursuit of self-interest. The fact that persons—workers, tenants, and debtors—may later regret the agreement which their own desires have led them to make, cannot be a valid ground for vitiating such contracts; for the inevitable effect would be to abandon the whole concept of contract; and this is true even though such persons may argue that they were “victims” of natural scarcity and the “prisoners” of their own desires in making the agreement which they seek to avoid.

Whatever opinions to the contrary may have been voiced upon the subject, the common law has sanctioned contracts only when it has been satisfied that real assent was present among the parties. Fraud, misrepresentation, duress, coercion, even mistake or misapprehension upon some material matter—all these have served common-law judges as grounds for avoiding “contracts” which might otherwise have met the formal legal requirements. Brief reference to any of the treatises on the law of contracts will bear out these affirmations.

Contracts Contrary to Public Policy

In the theory of the free society all real agreements are enforceable except those which negate the fundamental property and contract concepts themselves. Thus contracts to commit murder, to defraud, or, in general, to destroy the fundamental property rights of another are inconsistent with the theory of the free society and should, therefore, in societies which aim at freedom be declared unlawful or “contrary to public policy.”

The complexities of human action are such, however, that it would be impossible to identify for all time the precise types of agreements which should be held contrary to public policy by the free society intent upon safeguarding its members against contracts which tend to negate fundamental property rights.4 In the free society, contracts contrary to public policy must constitute an open category. It is not a completely guideless category, however; for private property and freedom of contract, the basic principles of the free society, provide a definite and useful orientation. Intelligent analysis based upon all the insights afforded by both the natural and the social sciences must ultimately yield in each particular case a reasonably sensible rule, that is, one consistent with the great objectives of the free society. No other theory of society offers as much guidance.

Questions must therefore arise from time to time as to whether particular types of agreement are contrary to public policy. Thus, in the United States, “yellow-dog” contracts and closed-shop contracts have often been challenged; and in response to the frequent challenges, both types of agreements have at one time or another been held invalid by courts or declared positively unlawful by legislatures. Whether or not the courts and legislatures operated consistently with the goals and objectives of the free society in so ruling is a problem which can be satisfactorily solved only by a full understanding of the principles of the free society.

The “yellow-dog” contract involves a promise by an employee that for the duration of his employment he will not become a member of a labor union. The fact that the federal and state governments have prohibited such agreements does not necessarily mean that the fundamental principles of the free society have been compromised. It must be remembered that the right to join or not to join a union flows naturally from the private-property principle, and that a contract forbidding union membership forfeits that right. There is something to be said for enjoining contracts based upon the negation or cancellation of basic property rights of the parties to the contract. Thus, it could hardly be contended that a society would depart from the principles of freedom if it prohibited employment contracts under which employees agreed to vote in accordance with their employer’s directions. And so, it might be argued, the “yellow-dog” contract should be suspect.5

But there is an aspect of the problem of “yellow-dog” contracts which has scarcely ever been satisfactorily explored. In many instances employers insisted upon such agreements because experience had taught them that acceptance of the unionization of their employees would amount to accepting the potential destruction of their businesses. Reference to the most famous of all cases involving this type of contract, the Hitchman Coal case,6 reveals that the employer had originally not opposed unionization among his employees, and that his opposition, in the form of “yellow-dog” contracts, came only after the union had manifested its contempt for contracts generally and for the property rights of the employer in particular. Employers sharing such experiences can scarcely be censured for having resisted unionization by means of such relatively moderate devices as the “yellow-dog” contract. Even employers who had not directly shared such experiences might readily be pardoned for fearing that unionization of their employees would prove disastrous. For all such employers the “yellow-dog” contract might well have seemed more like a promise by employees not to sabotage than one forfeiting a basic property right.

It takes a society a long time to unscramble considerations as complicated as the foregoing, and the United States is only now on the right track to an enduring solution. The “yellow-dog” contract is unlawful today, as a corollary of the principle of free employee choice, which, as we shall see in Chapter 8, has come to dominate the labor relations policy of the United States. But the law today also prohibits coercion of employees by unions; it is on the way to insisting that unions become law-abiding institutions; and the principle is now well established that employers may defend their businesses against irresponsible conduct by either employees or unions. In Part II of this book we shall deal at much greater length with the pattern of labor policy in the United States and may therefore postpone further analysis till then. At this point it is necessary to add only that while the prohibition of “yellow-dog” contracts might have amounted to a substantial impairment of freedom of contract not justifiable in principle at a time when the law did not protect employees and employers against union coercion, and when other antisocial activities of unions were not curbed, a different analysis and evaluation are appropriate at the present time: The way is largely clear now to getting our legal house in order; and with a coherent code of laws restraining antisocial conduct by unions there will be no justification, and therefore no occasion, for antiunion contracts. The intelligently operated free society can very often solve its problem in this way: by removing causes, through sensible and comprehensive adjustment of all the relevant property rights, rather than by arbitrary rules which expand the privileges of some at the expense of the rights of others.

No one in the United States currently objects to the prohibition of “yellow-dog” contracts. Yet union officers and their supporters are today engaged in a campaign on all fronts to gain repeal of the state and federal laws which prohibit closed-shop contracts.7 One who contended that “yellow-dog” contracts should be permitted and enforced by law, might rationally urge a similar status for closed-shop contracts.8 For, just as the “yellow-dog” contract makes nonmembership in a union a condition of employment, the closed-shop contract makes member-ship in a union a condition of employment. The characteristic common to both types of agreement is the subordination of the property right of employees as regards joining or not joining a labor organization to the contractual arrangements insisted upon by unions and employers. If one takes the position that freedom of contract is more important than the free choice of employees in regard to unionization, he may insist that both the “yellow-dog” contract and the closed-shop contract be considered valid and enforceable under the law. But if it be argued, as the union officers and their supporters do, that the “yellow-dog” contract is properly prohibited while the closed-shop contract should be accepted, little attention need be paid to the argument; for it is really only a demand for a special privilege, not a rational argument for freedom of contract.

Despite the support which unionists receive from politicians for their demand that the closed shop be permitted, it is difficult to take the demand seriously. It is in all ways so patently unjustified. Unionists say that they must have the closed shop if unions are to survive. But this is the same as saying that unless unions are permitted to coerce membership they will have no members—scarcely a very persuasive way to argue the case. And the contention is manifestly not accurate. Unions can and do secure members by uncoercive means. Unions can and do serve useful purposes, and they have only barely scratched the surface of their potential utility to employees. When they really get to work on the job of serving employees instead of making such bad names for themselves as they do in coercing and abusing employees, they will have much less difficulty than they presently have in securing and keeping new members. As matters now stand, union insistence upon the closed shop amounts to an admission that unions are really not performing their functions very well.

There are other considerations relevant to analyzing the soundness of laws prohibiting compulsory-unionism “contracts.” Perhaps the foremost of these considerations is whether such “contracts” should properly be called contracts at all. Trade unions customarily secure compulsory-unionism “contracts” either directly through violence and threats of violence, or indirectly through the exertion of power which rests fundamentally upon their coercive methods of building and maintaining their organizations and of preventing the access of nonunion employees to labor markets. Few indeed would be the compulsory-unionism “contracts” if the state had always performed its basic function of preventing trade unions from using violent and coercive methods in building up their organizations and in exercising their organized power in order to compel acquiescence by employers in closed-shop arrangements.9

A consideration equally important but far more subtle is whether acts of associations are properly regarded as identical with the superficially similar acts of individual persons. A single employee is exercising a basic contract right when he insists that he will work only for an employer who hires exclusively union personnel. Yet it does not necessarily follow that compulsory-unionism conditions imposed by unions either involve the same kind of thing factually or should be viewed legally in the same way. This matter is considered further in Chapter 6, pages 81-83.
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The principles of private property and freedom of contract stand out as the basic, indispensable, operating principles of the free society. Unless they are preserved intact, it is useless to think in terms of freedom, well-being, and security as the animating objectives of a society. But private property and freedom of contract are complex principles, and the equilibrium they establish in society is dynamic rather than static. The structure of the free society will always and everywhere be much the same, and the outlines of the principles of private property and freedom of contract must probably remain fixed in the free society for as long as men remain the kind of beings they are now. Yet specific exercises of property and contract rights must be subjected to the test of whether their consequences are consistent with the maintenance of the dynamic equilibrium of all property and contract rights.


Chapter 5

PROPERTY RIGHTS, HUMAN RIGHTS, AND THE STATE

For I have reason to conclude that he who would get me into his power without my consent, would use me as he pleased when he had got me there, and destroy me too, when he had a fancy to it; for nobody can desire to have me in his absolute power unless it be to compel me by force to that which is against the right of my freedom, i.e., make me a slave.

—John Locke

Denigration of the right of private property usually begins with a sharp distinction between “human rights” and “property rights.” Those who habitually make this distinction normally go on to contend that society—and by society such persons usually mean government—may qualify property rights without seriously affecting the “essential human freedoms.” They argue, indeed, that the restrictions on property rights which they favor will in fact expand the “essential human freedoms.”

There is no truth in any of these assertions. Property rights are human rights, and nothing else. The various human rights comprehended in the general right of private property cannot be neatly distinguished, portioned out, and separated in the real world of action; those are things which cannot be done satisfactorily even in analytical abstraction. Pruning and excisions, divestitures and re-allocations of property rights, all necessarily amount to arbitrary action which reduces human freedom and social productivity.1 Everyone now realizes that slavery is arbitrary; but few, apparently, know why it is arbitrary. For most people who oppose slavery are in favor of discriminatory taxation, in spite of the fact that such taxation is arbitrary in exactly the same sense that slavery is arbitrary.

Property Rights, Interventionism, and Totalitarianism

Some objections to the right of private property are of a relatively superficial kind, easily cleared up by placing the right in its appropriate social context. The right of private property did not spring full-blown upon the world. Nor did the intimately related idea of the strictly enforceable contract have an easy time of it. Sir Henry Maine was of the opinion, indeed, that “the positive duty resulting from one man’s reliance on the word of another is among the slowest conquests of advancing civilization.” As defined in this book, property and contract rights are the end products of a long and fitful evolutionary process; they are understood and appreciated only by men in a relatively sophisticated stage of development.

The evolution to the final, symmetrical form was dictated by the necessities which presented themselves to our forebears who wished to live in free and productive societies. Private property in its broad form commended itself to those men because it worked. It offered both freedom and order. It set loose the constructive energies of men, and at the same time constituted a rational, social basis for the integration of the activities of all men. It was a great, central organizing principle that carried within itself the idea of the society which might be both free and harmonious. Private property in its comprehensive form is not merely indispensable to the free society; it is the free society itself. Once this is perceived, a good many of the objections disappear.

Yet there are still many who rebel against the comprehensive definition, who insist that the “good of society”—a concept which they never define—absolutely requires that the state be generally empowered at all times to expand or diminish or revise the right of private property. These are the people who see red when they hear the words “inalienable property rights,” no matter how carefully those words may be used. The idea of property rights secured to all persons against invasion by the state or anyone else, seems hopelessly “dated,” even “reactionary,” to them. Rejecting both “totalitarianism” and comprehensive property rights as the central principles of social organization, they call themselves “liberals,” “progressives,” or some other such modest name, and announce that they have found a “middle way.”

Beyond any question, application of the private-property principle does create difficult problems at times. Emotional and intellectual difficulties present themselves even when the general principle itself is rightly understood. The more complicated the society, moreover, the more frequently do difficulties of application arise. But this kind of thing is unavoidable. As a matter of fact, in the free society it really reflects the existence of a state of affairs which most find highly desirable. For property problems become the more complicated the more widely dispersed the property rights happen to be, and the more intensively human affairs are integrated. Restrict property rights narrowly, reduce personal autonomy to the minimum, and you will have a minimum of property problems. Take away private-property rights completely, destroy entirely the autonomy of the person, and you have no private-property problems at all. If no person legally owns or controls anything, including himself, the problem of control is solved quite simply by force. If all property rights are vested in the state (that is, in the strongest force in the community), problems of personal right likewise do not arise to complicate the social structure. A monolithic structure of this kind may appeal to some. But it is no way to achieve personal freedom, well-being, and security.

As to the so-called “middle way” in current usage, this is actually a misnomer. Personal private-property rights, in the sense of the common-law doctrines and old-fashioned liberal political theory, represent as meaningful a pursuit of the “middle way” between the political absolutes of anarchy and socialism as straight thinking has yet produced. One may, in short, make a respectable argument to the effect that the private-property way is the only meaningful “middle way,” since totalitarianism and anarchy are the only other pure forms of social organization which may be meaningfully conceived.

But the “middle way” as used in current debate is only a semantically attractive synonym for the interventionist state. It defines a condition in which the state is at all times authorized to modify personal property rights at will: the state may expand or contract the rights of persons as political exigency may seem to dictate to those in public office. The perpetual dynamic equilibrium of personal rights as here defined is anathema to the interventionists.

Many interventionists insist, it is true, upon respect for the rights of free speech, free thought, and free press. But they are apparently not aware of the unity of all personal rights. They do not see that all personal rights have a common core in the autonomy of the person, that the so-called “human rights” are merely one surface manifestation of the elemental right of private property.

The interventionist state is actually a state moving intermittently toward the complete destruction of all the personal freedom which it can reach. As such, in terms of formal analysis it must be defined as a totalitarian state, since its own proponents insist that the state is the source of all rights. In empirical terms it might be called a potential totalitarian state.

How long will freedom of the press endure, if interventionism finally triumphs? Freedom of the press is nothing more nor less than the condition which exists when publishers have their property rights intact. Even in the United States today, when interventionism is still struggling to substitute political exigency for private property rights, interventionists have unconsciously shown what they genuinely think of freedom of the press. The term “captive press” gets a great deal of use from trade unionists and from politicians who consider themselves “moderates.”

If interventionism finally triumphs, will its less moderate apostles limit themselves to this mere vilification of those who oppose them? Have interventionists, when they have come to full power and when political conditions have been propitious, ever so limited themselves? Is not vilification always the first step—and only the first step—of demagogues? When Juan Peron tired of freedom of the press in Buenos Aires, he expropriated the publishers. If “it” happens here, expropriation in one form or another will be the means used. The basis for such expropriation exists in the way that interventionists look at property rights, thinking of them as subject to revision whenever the “good of society” so requires. The Union of Soviet Socialist Republics may very well today have a law or a bill of rights which “guarantees” both freedom of speech and freedom of the press. But what good is such a guarantee when no private person or group may own a printing establishment?2

It is inaccurate to describe a press based on private property rights as “captive.” Publishers under such conditions are limited in what they print only by their own personal views or interests and by the libel laws—and those laws are themselves an expression of the property right in the integrity of one’s character. It is inaccurate also to say that the editorial policies of newspapers are determined by advertisers. Businessmen may be the greatest source of advertising revenue of one branch of the press, the dailies and the other periodicals. But advertising revenues rise and fall in accordance with the circulation of the particular newspaper or magazine, not with the secret or public ideology of the publisher.

The difference in advertising revenues of the New York City newspapers, the Times, the Daily News, and the Post, is determined by their readers, not by their varying political attitudes. The revenues of the Post, whether they be higher or lower than those of the others, are determined by the extent to which it has been successful in securing readers. And the political views of newspaper publishers apparently bear little relationship to the political attitudes of their readers, beyond, possibly, reflecting them. The newspapers with the largest circulation in the United States—the Chicago Tribune and the New York Daily News—are located in cities which are almost always carried by the political party which the News and the Tribune usually oppose. The contention that the press is the captive of its advertisers is absurd and ridiculous.

But the fact that a contention appears upon examination to be absurd and ridiculous has not always kept people from repeating it; moreover, it has not always succeeded in precluding widespread acceptance of the absurd contention as truth. Some of the things which demagogues repeat most frequently are pure fictions. When the repetition has been carried on long enough to induce some conviction, the demagogue stops talking. He begins to act. And the consequence of his action in every case is a more or less drastic revision of the right of private property, with the usual damage to personal freedom and the good society.

We in the United States compose a still largely free society, based on private property and freedom of contract. But, as a matter of history, the distortions of the principles of property and contract which mar our society trace to the demagoguery implicit in the characterization of our pioneering businessmen as “robber barons” and “malefactors of great wealth.”

Robber barons were those physically and militarily powerful persons in the Middle Ages who expropriated and enslaved others, depriving them by the use of force of all property and contract rights, even the most elemental. Their minions and allies were famine, sword, and fire. They were destroyers. They alone enjoyed the fruits of their activity. Their conduct, if we are to believe the worst said of them by historians, resulted in the reduction of social productivity and the destruction of personal freedom.

The American businessmen who have been characterized as “robber barons” bore no resemblance whatsoever to the robber barons of the Middle Ages; and whether or not they were “malefactors” depends upon our evaluation of their essential product: the form of our productive organization and the standard of living of the American. Our pioneer capitalists and entrepreneurs—representative examples are Astor, Carnegie, Ford, Morgan, and Rockefeller—operated in an era when the principles of private property and freedom of contract enjoyed a status which compares favorably with the one they occupy in our own era. Violent and coercive conduct was as unlawful then as it is now. In those days one might no more expropriate or defraud another, legally, than he may now. Personal freedom and opportunity were at least as broadly diffused as they are now—probably more so among all men, not merely Astor, Carnegie, et al. Furthermore, justice was dispensed about as even-handedly by the courts then as it is now. In short, the basic; human rights were the same, and they were at least equally vigorously enforced.

This being true, it is plain that the means used by the robber barons of the Middle Ages were not available to our early enterprisers. They might not then, as businessmen may not now, expropriate or enslave any one; they might not use force and violence, and they might not defraud. What they might do, and what they did do, was to work, save, and invest; and then as their investments proved profitable—as it appeared that they had invested in accordance with public demand for the products which their investments made possible—they invested more and more, increased the capital equipment of the nation fantastically, and thus raised to a point never before envisioned in human history, the productivity of their society.

The productivity of our economy today is in considerable degree the result of the astute, far-seeing exercise of property and contract rights by our early capitalists and enterprisers. They were men, of course; and as men it is probable that, besides violating the law upon occasion, they did not lead perfectly moral and blameless lives. But the extent to which character-assassination has gone in regard to these productive men, in the estimation of the generations which followed them and which reaped the benefits of their industry, has been a shameful thing.3

This would not have been so bad if it had produced only general scorn and contempt for the early entrepreneurs; their works have survived, as living, growing testimonials to their greatness, and even the historical record is in the process of correction.4 But really significant harm has been done in terms of general understanding and appreciation of the principles of private property and freedom of contract, as well as to the principles themselves. For the personal attack became an attack upon the social principles and institutions within which the early entrepreneurs operated. When demagogues had succeeded in discrediting the men most clearly responsible for building the country, they found conditions propitious to the modification of the principles which have had more to do than has any man with bringing about a harmonious and productive society.

Part II of this book is largely concerned with tracing the career of interventionism in one large area of public policy, the labor-relations field. As is demonstrated in detail there, interventionism does not destroy property rights, mainly because property rights cannot be destroyed; the control of persons and things must rest somewhere in any society or in any aggregate of human beings. The difference between interventionism and the free society lies in the mode of distributing property rights. The free society distributes property rights equally among all persons so as to secure interpersonal compatibility; and, thus distributed, the rights are secured to persons, are private-property rights guaranteed by law, and immune to tampering. The interventionist society establishes ultimate control of all property rights, including the control of persons, in the state; and then redistributes fragmentary portions of the property right among the various members and groups of the society, according to the discretion of those operating the machinery of the state and with political expediency largely constituting the standard of distribution.

Under the rule of private-property rights, the person is all and the state is neutral in disputes among persons; the judges, to the best of their ability, give equal justice in accordance with law. Under interventionism, a person as an individual unit does not count. He is only one vote. Classes and groups count, for they are potentially many votes, a rich prize for any politician who can think up or promote some measure which will capture them all.

If debtors are numerous, and if their greed has conquered their judgment, so that they have gone further into debt than their productive abilities warrant, then let there be a universal moratorium on debts. If manufacturers in a given area or in a given line of production are relatively inefficient, so that the consumers are served better by foreign producers, why then let foreign imports be blocked by a tariff wall. If tenants are more numerous than landlords and would prefer to pay less than market rents, then let there be maximum rent controls. If some retailers cannot meet the competition of others, let there be laws fixing minimum retail prices. If a markedly identifiable voting group such as the farmers shows dissatisfaction with its income under free-market conditions, let the group be subsidized to the point which satisfies the most vocal of its members.

This catalogue could be extended further. But enough examples have been listed to demonstrate the nature of interventionism. In each instance cited, the state rearranged property and contract rights in a manner which favored one group over another, without regard to the real effects of the rearrangement on the general harmony of society, and even without regard to the specific consequences of the rearrangements in any particular case. Thus very wealthy debtors were often specially privileged at the expense of moderately circumstanced creditors, and similarly in regard to tenants and landlords. This interventionism—government by pressure groups—is not a social system in any proper sense of the term. It does not bind people together by means of a harmonizing principle which will increase both their freedom and their productivity. It is another form of the war of all against all. The only organizing principle is that of maximizing votes. As Professor Hans Kelsen points out in The Communist Theory of Law,5 such a view of the role of law and of government is indistinguishable from the view which prevails in Soviet Russia today. If we insist upon characterizing the Soviet system as totalitarian, we are compelled again to recognize the fundamentally totalitarian character of interventionism.

Those who read the literature in economics should note that the present discussion undercuts all the technical issues raised by the thinking of men like John Maynard Keynes. I myself think that Keynes was wrong on the technical level, that at the most his contribution amounted only to the putting of old mercantilist doctrines, the errors of which have been frequently exposed by both rational analysis and history, into more attractive modern idiom.6 But, right or wrong, the Keynesian proposals assume a totally empowered, godlike state, a state with authority to intervene at will in the relationships among men and to adjust and readjust property and contract relationships in accordance with the judgment of government personnel. And it is at this level that the most serious and obvious weaknesses of the Keynesian proposals appear.

For government personnel simply are not godlike. They are not omniscient, not omnipotent—and above all can never be objective. Keynes himself was an individualist, distrusting the state. Before he died he showed recognition on his part that the essential weakness of his own proposals lay in the unlimited discretion which they vested in the state. He began to see that one could not keep political interventionism from declining into the institutionalizing of special privileges for politically potent pressure groups. Were Keynes alive today, he would very probably endorse these observations. His enthusiastic approval of Friedrich Hayek’s The Road to Serfdom justifies this conjecture, for the central thesis of Hayek’s valuable work is that the interventionist state is a machine headed toward totalitarianism, with the complete destruction of the basic human rights, private property and freedom of contract, in the end.

Property Rights and “Bargaining Power”

Even when it is realized that all precious human freedoms flow from the right of private property; that the right itself evolved organically from the desires of men in search of the principle best designed to build an enduring, free, and productive society; and that the only alternatives to broad private-property rights are chaos and the destruction of civilization, some still continue to insist that the principles of private property and freedom of contract are nothing more than “empty formalism” or even “pernicious abstractions.”7 These empty principles, it is said, serve only the “vested interests” and “big business,” not the toiling masses of hard-working men. The rich get richer, we are told, and free-market capitalism leads inevitably to great concentrations of economic power, to monopoly.

Perhaps the attack against property and contract has most frequently and most effectively taken the form of the charge that in most instances of interpersonal relationships there is no real freedom of contract at all, because the “bargaining power” is all on one side. Thus, in the employer-employee relationship, all the bargaining power is with the employer, none with the employees; as between businessmen, the big businessmen overwhelm the small ones; and as between producers and consumers, the consumer must take what he is offered, at a price fixed beyond all deviation in some furtive meeting of exploiting capitalists.8

Now there can be no question at all about one thing: the principles of private property and freedom of contract are formal principles. But so, too, are all other basic rules of law or of society. Therefore, unless one wishes to live in a society devoid of rules, he may not rationally propose the abandonment of private property and free contract solely because they happen to be formal principles.9 He is obliged, instead, to offer alternative principles, more attractive than those under attack. If he contends that he is a proponent of the free society, moreover, he is obliged to demonstrate that the substitutes he offers will more effectively secure and promote the free society than the principles of private property and freedom of contract do.10

We are in a position now to evaluate one of the chief deficiencies of those who rebel against the property and contract principles: they do not seem to be at all aware of the consequences of abandoning those principles as the basic methods of organizing both social and economic affairs. They irresponsibly—the word is not too strong, I think, considering the gravity of the subject—assume that ad hoc rearrangements of property and contract rights do not essentially impair the freedom or productivity of men in society. And they persist in this assumption notwithstanding that brief reflection must reveal that men cannot be free and productive in society unless property and contract rights are preserved largely intact.

History is full of the ruins of societies organized on the basis primarily of principles other than private property and freedom of contract. These relics of past societies are what Albert Schweitzer was thinking about when he said that “Society is something temporary and ephemeral; man, however, is always man.” The contemporary world, too, contains a number of examples of societies in which private property and freedom of contract do not exist, or exist in only more or less drastically modified form. We therefore do not lack historical and contemporary material with which to check our thinking concerning the role of property and contract in society.

Any society, any human aggregate characterized by the division of functions among its members, must have some method of allocating those functions. All the methods revealed by history or the imagination tend toward one or the other of two categories. One involves the allocation of productive functions by direction of some central human authority. The other operates by way of volitional offer and acceptance among the persons involved in those functions, the method of free contract.

Both methods may exist side by side in the same family, tribe, or larger social aggregate. Custom or a tribal council may determine which men are to be hunters, for example, while the hunters may voluntarily agree among themselves as to the allocation of particular hunting functions, according to the adjustment of their desires that suits their respective skills and convenience. Under the patria potestas known to ancient Roman law, the father of the family had literally life-and-death powers over his family and slaves—could, if he wished, lay down the most absolute and detailed rules for them—but there can be no doubt that at a certain point functions were allocated among the family upon the basis of voluntary cooperation. Beyond any question today in Russia, many functions are allocated in accordance with the orders of the ruling elite, while many other, perhaps more modest, functions are allocated in accordance with the mutual consent of the persons immediately involved.

The difference, the main difference, between a free and an unfree social grouping lies precisely in the degree to which mutual consent by the persons immediately involved determines the allocation of functions within the group. The more functions so allocated, the more does freedom prevail as the organizing principle of the society; and, consequently, the closer does that society approximate the conception of the free society.

According to this analysis, no society has ever been completely free; and no society, including today’s Russia, has ever been completely unfree. But this fact does not mean that one may restrict freedom of contract and private property with impunity; for the extent to which those principles prevail is precisely the determinant of the scope of individual and mutual consent as the basis of the allocation of social functions. Every restriction of those principles reduces accordingly the role of voluntary cooperation in the allocation of social functions. And it also amounts to a restriction upon human freedom, well-being, and security. Where it is understood that property and contract rights—the formal principles which declare men free in society—are not the unassailable possessions of all men, but may instead be adjusted at will by the state, it is improper to call the society a free society at all.

Not only is it improper to call the society free in a formal sense. Everything which history and science teach, suggests that in such a society, real, substantial, positive freedom will also be lacking. Neither reason nor actual experience supports the assertion that a society based on private-property and contract rights will inevitably produce expropriated masses who live and breathe and think only on sufferance of exploiting monopolists. To be sure, Karl Marx said that this would happen. But as in the case of a good many other things he said, there was no rational or experiential basis for this prediction; and history has shown his error.

There is no rational basis for the prediction that in an unhampered, free, market economy, wealth and economic power inevitably gravitate into fewer and fewer hands. Quite the contrary. In such an economy, incomes are the production of those who provide the goods and services which people want. Higher incomes go to those who best satisfy, at the lowest costs, the most pressing demands of the consumers. As a sheer matter of biology, there is no basis for the assumption that productive ability follows any particular, predictable pattern.11 Excellent, astute producers may crop up in any family, no matter how moderate the circumstances of that family. Anyone who knows anything at all about American history is in a position to demonstrate the fallacy in the Marxist notion.

The mistake made by the followers of Marx lies in assuming that the market society is one in which certain families are absolutely privileged to retain the fortunes which their productive ancestors made. But in the free society a person or family retains wealth and economic power only so long as they are astutely utilized in the continuous service of the consumers. The Du Ponts maintain their position by skillful investment policies—by policies, in other words, which serve the consumers. If the Du Ponts invest contrary to the wishes of the consumers, they, too, will find themselves broke, as has happened to other well-to-do families in America.

It is true that in the United States, perhaps the society which has come closest in history to the conception of the free society, there are numerous relatively large-scale business enterprises. It is also true that there are numerous relatively small-scale enterprises. Again, it is true that there are numerous relatively middle-scale enterprises. We have the one largest business enterprise in the United States, the two largest, the three largest, the three thousand largest, and, so far as I can tell, the three million largest enterprises. One may play this kind of game, too, I suppose, in terms of the material wealth of persons, saying that we have the one wealthiest person in the country, the two wealthiest, the three wealthiest, and so on.

But these relationships are so implicit in the natural order of things as to be meaningless. They have no tendency toward proving anything in regard to the question whether, in a free society, monopoly and the expropriation of the masses are inevitable.12 We in the United States have a degree of up-and-down fluidity in every respect which far exceeds anything that has ever previously existed in human experience. The most recent researches show that there has been no tendency at all over the last fifty or sixty years toward increased concentration of wealth or economic power, except in the hands of the government.13

The fact that politicians and other uninformed persons continue to warn us of the “ever-increasing concentration of economic power” must not be allowed to obscure the really important facts of life. In the last fifty years some firms have increased their proportion of the production of certain commodities, other firms have decreased their proportion; some have gone out of business entirely, and others have come into existence. Some of the largest enterprises now operating are producing things unknown fifty years ago. Whether these firms will exist fifty years from now will depend, if we remain a tolerably free society, exclusively upon whether or not they continue to serve consumers. Their relative status will depend on the character of their performance.

The fluidity of this economy is the more remarkable in view of the fact that it has had to contend against the rigidifying tendencies of interventionism. We have already seen, in Chapter 3, how steeply progressive taxation tends to put at a disadvantage the productive poor, thus favoring the already rich persons and the established enterprises. All other forms of interventionism have the same effect of discouraging competition.

That interventionism has failed to rigidify American society is owing in a way to the inherent futility of interventionism. But it is essentially a consequence of the toughness, the resiliency, the dynamic character of a society in which all persons have the freedom which the principles of private property and freedom of contract secure to them. Interventionism thus far in the United States has been of a merely random, experimental, superficial, and largely duplicitous character; for example, people have been able, in large degree, to avoid paying expropriatory taxes. The state has not yet slashed away in any determined, thoroughgoing way at essential property rights; it has only hampered them. While those rights remain largely intact, the fluidity and the productivity of the society are insured.

The contention that a free, market society inevitably produces terrible inequalities of bargaining power is as fallacious as the prediction that it must necessarily end in monopoly and expropriation of the masses. The fact is that “bargaining power” is a loose and misleading way of describing a phenomenon which becomes intelligible only when one considers it in terms of property rights.

Assume life in a society where only one person or one agency has property rights in the means of production; in other words, assume the conditions of the ideal socialist community where the men in control of the machinery of the state also control all the means of production. It is fair to say that in such circumstances there is a self-perpetuating inequality of bargaining power, since only the one entity may ever have the kind of property rights which could disperse bargaining power. In such a system there is, one might say, absolute inequality of bargaining power, since one group has all of it, in virtue of its exclusive possession of all the most important property rights.14

Conditions in a private-property society are categorically different. Whereas inequality of bargaining power is an ineradicable feature of the socialist society, the natural tendency in the private-property society is always in the direction of equalizing bargaining power. Thus, if housing is relatively scarce and many persons are looking for shelter, those who provide housing are at first in a position to exact high prices; they are in a favorable bargaining position. But if they exploit this position and make profits which are high relative to profits elsewhere in the society, other men will, using their own property rights, engage in providing housing, until the preponderant bargaining power of the first builders will be reduced to the vanishing point. Tenants in a free society are always only temporarily at the mercy of landlords. But when the state intervenes to expropriate landlords, usually in the form of rent-fixing laws, tenants crouch permanently.

The same is true in the case of the butcher, the baker, and the automobile-maker. In the unhampered free society it is never very long before the sellers of goods are extending themselves, with all kinds of blandishments, to woo the consumers to their products. This proposition may be verified by the fair-minded simply by observing what goes on in the United States in spite of the many unwise, antisocial measures which interventionist pressure groups have induced us to accept to our grave detriment. In spite of such measures, our relatively free industries virtually embarrass us with their efforts to secure our patronage. It is a rank error to say that there is an inherent tendency in the free, private-property society to put consumers at any kind of a disadvantage relative to producers.

Error is equally egregious, though of a different kind, in the contention that workers are always at the mercy of employers in the private-property society. More accurately stated, workers and their employers share the same bargaining position vis à vis the consumers and other producers. Workers and their employer are usually on one side of the bargaining, the consumers on the other. When employers are making “high” profits, their workers are in a position to improve their own lot. When employers are working on thin margins or are incurring losses, their workers also must tighten their belts. These simple facts, properly understood, provide the key to understanding the really important aspects of the labor relations field.

A proper understanding of these basic facts suggests that workers interested in improving their position must focus their attention and effort primarily upon two things: first, improving their employer’s position in the market and, second, increasing the significance of their own contribution to the total product. These are the fundamental prerequisites to real improvement of the bargaining power of workers.

The operating principles of the free society are in no sense prejudiced or impaired by worker organizations as such. Quite the contrary. The right of free, voluntary association is a right which derives clearly and directly from those principles. More than that, the right of workers to organize has a sound basis only in a society based on private property and freedom of contract; a rational or natural basis for the right of self-organization does not exist in a society which rejects those principles. If the latter grants such a right it does so arbitrarily, and the right should then be called a “special privilege,” something which may be revoked at will without affecting the basic structural principles of the society. Only interventionists and other totalitarians may talk in terms of “abolishing labor unions.” The adherent to the principles of the free society cannot engage in such talk deliberately; if he does so, he is not what he thinks he is.

There is thus no basis of any kind for the contention that inequality of bargaining power as between employer and employee is an ingrained feature of the free society. Accurate understanding reveals that the worker and his employer share bargaining power as against consumers; that their common interests greatly outweigh the points of conflict between them. Finally, as regards the relatively few conflicting interests, the free society’s basic principles accord to workers the right to join together and to work in common as a means of inducing their employer to respect their position. No type of society, no structure of principle, could do more for the worker.

A great deal of unnecessary and unfortunate confusion has been created by the demands of some persons for special privileges for trade unions. Because free societies have sometimes been slow and reluctant to grant such special privileges, it has been contended that trade unions have been discriminated against. At this point in the discussion we need only repeat that the rights of private property and freedom of contract are exceeded when one person or group takes action which destroys the property and contract rights of other groups. To prohibit such action is not to discriminate against the person taking the action. Should the free society fail to protect against the destruction of property and contract rights it would be failing as a society in its fundamental objectives.

Most of the remainder of this book is devoted to a description of the sometimes fumbling, sometimes deceptive, sometimes courageous and straightforward efforts of the United States to apply the principles of the free society to the activities of trade unions. Adequate understanding and appraisal of the charge that the law has discriminated against unions are possible only after a great many other things are taken into consideration. We may conclude at this point with the observation that, whatever complaints trade unionists may address to the free society, their interest in preserving it is primary and absolute. They have no reason for being in any other kind of society. If they destroy the free society, they destroy themselves.


Chapter 6

VOLUNTARY ASSOCIATIONS AND THE STATE

The business of government is to see that no other organization is as strong as itself; to see that no group of men, no matter what their private business is, may come into competition with the authority of society.

—Woodrow Wilson

Free association is a property right of all men in the free society, and the voluntary associations which men form raise no insoluble problems of principle for such a society. Voluntary private associations create insoluble problems of principle only in unfree societies, or in free societies which are on the way to becoming unfree because they have lacked the intelligence or the courage to apply the principles of the free society.

In the free society voluntary associations differ categorically from the state as to function, composition, and authority. A tendency in the potentially unfree society is to confuse the attributes of private associations and the state. When this tendency drifts far, in accordance with the logic of its origins, a condition of minimum personal freedom prevails: private associations may continue to exist in form for a greater or less period, but in fact the compulsory attributes characteristic of the state alone, in the free society, extend to all associations. Really free trade unions, medical associations, bar associations, business associations, or other similar groups can exist only in the free society. In the unfree society they are administrative branches of the state, if they exist at all.

The long-run consequences of confusing the roles of voluntary associations with those of the state are to be expected from abandonment of any of the basic principles of the free society. If the free society is the society proper to the goals of men, to abandon the principles of such a society involves abandonment of the goals of men: universal personal freedom, well-being, and security must tend to disappear. In the miserable interim before their reappearance, slavery, suffering, and insecurity must prevail. And there is no assurance that the free society must ultimately reappear, for great areas of the world have never produced free, well-ordered societies; in the world today the vast mass of people have never known the free society, its comforts, its securities. No known law dictates that men will ultimately find their way back to the free society if it is once abandoned. One may with some justification assume that a concept so inherently congruent with the nature of men, so rationally appealing, must ultimately reassert itself, and yet those cognizant of the happy accidents and the peculiarities of history which helped account for the growth of the free society in the United States must be appalled at the odds against a recurrence of the phenomenon.

The place of voluntary associations and the role of the state in the free society are thus matters as central to adequate understanding of the free society as are the principles of private property and freedom of contract. They weigh heavily, too, in the project of formulating the labor policy of the free society. For these reasons, analysis of the respective functions, compositions, and authorities of the state and voluntary associations in the theory of the free society seems indispensable.

Functions

A striking feature of the free society is the diversity of the voluntary associations it tends to breed. A voluntary association is potential whenever two or more members of the free society decide that it would be mutually advantageous to pool their efforts, or a part of their efforts, in the achievement of a mutually desirable objective. Even a relatively ungregarious member of the free society may find himself belonging to more voluntary associations than he can enumerate off-hand. His associations may include economic, professional, educational, health, good-fellowship, sporting, and religious societies or associations, to mention only the possibilities which come to mind instantly.

Nor is there anything in the theory of the free society which confines a voluntary organization to any particular function. The functions of an association may be as various as its members wish them to be and can agree upon. The mutual interests of the membership define the objectives of the voluntary association. If the membership can agree upon diverse objectives, their mutual activities in the voluntary association may be aimed at more than one objective. If, on the other hand, a given member of a voluntary association is unable to induce his comembers to join with him in an objective different from those currently pursued by that association, he is free to try to form or to join another association, one which will pursue the objective he has in mind. There are several bar associations in the City of New York. Some lawyers belong to one, some belong to another, some belong to more than one—and some belong to none.

The only limitation upon the voluntary association in the free society is the standard limitation placed upon the activities of all men in such a society: the voluntary association as a separate entity may not invade the property rights of persons; it may not engage in violent, coercive, or fraudulent conduct.

While the function of the voluntary association in the free society is to advance the interests of its members, whatever those interests may be, the function of the state in such a society is to preserve the peace: to prevent and remedy expropriations, to establish and maintain conditions which insure the freedom of persons to go tranquilly about their business. The state establishes the conditions of peace and freedom; within that environment men cooperating singly or in groups are free to exercise all their ability, ingenuity, power, and imagination to improve the lot of man on earth.

Preservation of the peace involves insuring domestic tranquility, providing for the common defense, and establishing an effective system of justice. These, in the free society, are the primary and essential functions of the state. They are the primary and essential functions because they are the things, desired by and necessary to free men, which an institution organized like a state can best do, which no other form of organization can do as well.

No other type of organization is in a position as naturally well adapted as the state to insure domestic tranquility by the prosecution of the criminals who would advance their own interests by expropriating others. The state is likewise the best designed of all organizations to promote domestic tranquility through the administration of justice in property and contract disputes between persons. The state alone may definitively resolve such disputes and put an end to them. To do so satisfactorily it must have a system of justice which works well. The legal system must be the most orderly and efficient one which can be conceived by the best professional minds. Judges must be selected in the manner most likely to secure disinterested, intelligent, and judicial minds and personalities. And there must be a sufficient number of judges to secure the reasonable dispatch of the business of the courts, for justice delayed is justice denied.

Securing the common defense is likewise a function which the state is naturally designed to perform well and which no other type of organization can perform as well. The requisite machinery is similar in general character to that just discussed. Just as the internal tranquility of a society requires police, so does the discouraging of invasions require armed forces. No organization other than the political agency of a society is in as good a position to understand the weight and nature of international threats to peace, and to command the necessary resources in defense.

Preserving the peace and establishing justice have been called here the primary and essential functions of the state in the free society. By this generalization it is not meant to imply that there is in the theory of the free society some implacable principle which forbids the state to do anything more. Thus the fact that some states assume the function of building and maintaining roads, railroads, postal systems, hospitals, and school systems does not necessarily mean that the principles of the free society are being violated, or that they are meaningless or “impractical.” The free society has only one principle relevant to this problem: the principle that jobs be done by the persons or organizations which do them best, and most consistently with all the objectives of the free society.1

If the state’s hospitals or railroads are the best, cheapest, and most convenient, the theory of the free society does not suggest that the state is doing something which it should not do. But the proponents of the free society will insist that in measuring the performance of the state, one should not discard one’s intelligence or forget that there are other things to be considered as well as the fares charged by the state. One should not infer from the mere fact that the fares on a state transit system are fifteen cents while those on a private system are twenty cents that the state is doing a better job. One must know also whether, in such an unlikely situation, the cheaper fare charged by the state is covering the costs of the system and whether the state is consuming capital in maintaining its fare. If the fare is not covering costs, and if the state is consuming capital in the process of maintaining its fare—and both conditions are characteristic of state transit systems—it is erroneous to conclude that the state has proved its qualifications to operate a transit system. Furthermore, if the deficits are covered by other methods of taxation, the costs are merely hidden and transferred, in the normally duplicitous and expropriatory tradition of the interventionist state. Exactly the same analysis and intelligence must be applied in assessing the performance of the state wherever it undertakes to provide goods and services.2

It is always relevant, moreover, to consider what effects an indefinite proliferation of state activities may have upon the state’s performance of its central, essential functions. One must ask whether there is something about the state which naturally equips it to do well infinitely diverse and absolutely unrelated things, while every other type of organization known to man performs well only relatively few functions, and closely related ones at that. One must also ask whether governments have performed their few essential functions so excellently as to give promise of generally excellent performance in all other fields.

Of all the insights afforded by the theory of the free society none perhaps is more significant than the teaching that by its very nature and inner structure the state is an organization well designed to secure the peace of society, but rather poorly designed as regards the creative and productive functions. Appreciation of this teaching is enhanced by a comparison of the constitution and the authority of voluntary associations with those of the state.

Composition

In the theory of the free society, a voluntary association is composed of those who have freely chosen to form or join it, whereas every citizen is a member of the state and every person within the physical boundaries of the state is subject to its jurisdiction.

Membership in a voluntary association must be volitional for more than merely grammatical reasons. An association entitled to compel membership by violent, coercive, or fraudulent means would not only no longer be a voluntary association, it would have the privilege of destroying property rights. A voluntary association is a contractual arrangement among persons. To say that a person may be compelled to participate in such an arrangement is to deny him the right to refuse to make a contract which, in the exercise of his own choice, he would rather not make; and that, in turn, amounts to a deprivation of a basic property right.

As has appeared in connection with analysis of other corollaries of the theory of the free society, there is more than merely logical strength in this one. The practical consequences of permitting private associations to compel membership also are undesirable, if maximum freedom, well-being, and security provide the standards of measurement.

The strictly voluntary association prospers only if it performs a needed function relatively well. And whether or not its performance is good can best be judged by whether or not it survives the test of the free market. It does not matter what kind of private association we examine; whether it be a business enterprise, an association of such enterprises, a bar or medical association, a religious group, a charitable foundation—in every instance the best test of the effectiveness of the organization is whether or not it stands up in competition with other organizations engaged in like or competing functions, or with other methods of attaining the ends which it seeks. As noted earlier (Chapter 2, pages 10-13) the test is not necessarily absent merely because there does not happen to be another such organization in existence at any given time. The opportunity to compete is what really counts. There would be no test only if persons were not free to form competing organizations at will—only, that is, if “voluntary” organizations were permitted to practice compulsion, or if they were given a protected monopoly by the state.

Permitting compulsion by private associations would seem to presuppose that association is always superior to individual action. As a general proposition, however, such a presumption would certainly be inaccurate. Associations sometimes provide more effective methods of getting things done; but not always. One must bear in mind that society is itself an association designed for the common good. Within society, individual action is the only kind of action there can be. The question is whether individual action is always more effective within a private association. As is well known, some of the greatest products of mankind have been the creation of solitary workers, and could not have been otherwise.

Furthermore, on the probably valid assumption that some action is most effective within private associations, it still does not follow that any particular association should be allowed to practice compulsion; for the consequence would be to insulate that association from the selective and improving rigors of competition or to substitute competition in coercion for competition in excellence. In those instances in which associated efforts are more productive than individual effort, the ordinary effects of free competition between individual men and associations of men will make the point clear to all. Associations will be formed, for men well understand their own interests. But it serves no socially useful purpose, even in such circumstances, to give a private association the privilege to compel membership.

The fact must be recognized that in some parts of the United States “voluntary” associations are permitted to compel membership as a condition precedent to working in the occupations covered by those associations. Thus in many states trade unions are permitted to use coercive devices in order to compel employees to become members and to deny employment opportunities to nonmembers.3 In some states, membership in a bar association is a prerequisite to the practice of law. But it goes without saying that the privileging of compulsion does not necessarily mean that compulsion is a good thing. Most people have probably learned through hard experience that there is no truth in the saying “everything that is, is right.”

Furthermore, there is no evidence tending to prove that private associations which enjoy the special privilege of coercing membership perform more effectively than those which do not enjoy that privilege. Indeed, such evidence as we have suggests the contrary. It suggests that associations which may compel membership tend ultimately to lose sight of the objectives which originally had been sought in forming them, and that the interests of the membership become subordinated to the institutional interests of the bureaucracy of the association. There is reason to believe, as we shall see, that the defects of trade unions as we know them are largely a consequence of the privilege of coercing membership which unions have enjoyed.4

There can thus be no doubt of the validity of the proposition that compulsory membership in a private association is radically at odds with the theory of the free society. Furthermore, it would seem that rejection of this proposition leads to the same antisocial consequences which follow upon rejection of other principles of the free society.

But while compulsory membership in a private association conflicts with the theory of the free society, that theory holds it necessary for every person to be a member and subject to the rules of the state which has sovereign power in the territory in which he happens to be. This rule is dictated by the unavoidable necessities which confront a society intent upon establishing the conditions of maximum freedom for its members. George Washington left us, among other things, the insight that “the very idea of the right and power of the people to establish government presupposes the duty of every individual to obey the established government.” A society determined to establish the conditions of freedom must have the means of suppressing or discouraging attempts by any individual, group, or group of groups to invade the property rights of others. Nothing less than the full power of the society will adequately serve this end. In consequence, the society’s defender of property rights must be able to count upon the life and treasure of every member of the society; and the organization so constituted, the organization which is authorized to represent the greatest combination of power of the society, is called the state.

It is unrealistic to assume that the state can perform its basic functions without the power to compel the acquiescence of all in the measures designed to serve those functions. One may regret that violators of the peace and other invaders of property rights exist, or that superior force concentrated in that agency of society called the state is necessary in order to provide reasonable security against criminals. Yet political science must operate within the deficiencies of the other sciences; until biologists and other natural scientists demonstrate a better method of dealing with antisocial persons who would expropriate their fellow members of society, the compulsory powers associated with the state will continue to be necessary if the free society is to carry on. The state is not performing its proper functions when it practices expropriation, even if it does so in order to “forestall crime” or to “avoid revolution” through arbitrary redistribution of material wealth. Such action by the state is merely the consequence of gullible acceptance of the mistaken theory that private property is the cause of crime.

Compulsory and coercive powers are needed also if the state is to perform its function of settling definitively the civil disputes over property and contract rights which continually arise among members of a free society. The state does not fulfill this function merely by formulating and promulgating clear-cut rules of law concerning property and contract rights. A large job is left even if the rules are supplemented by the best judicial system that can be conceived. That job is the one of seeing to it that the decisions of the judges, in applying the rules to the disputes brought before them, are obeyed. If it became understood that no untoward consequences would flow from disregard of the judgments and decrees issued by courts, there can be little doubt that the judgments and decrees would not in all instances be respected. Men are not all angels. If they were, there would be no disputes in the first place. Without laboring this unfortunate point we may conclude by saying that unless men are aware that their liberty and property will be endangered more by disobeying the courts than by obeying them, the likelihood is that the peace of society will be precarious.

Force and compulsion are thus the characteristic instruments of the state. The state is the strong man, stronger than any other man or group of men in society, and it must be so constituted if it is to perform its basic function of preserving tranquility. These attributes of the state, however, as well as they may equip it for the performance of its essential functions, tend to limit its capacities in very much the same way that the features which contribute most to the effectiveness of a bull-dozer tend to make such a machine inappropriate on a pleasure trip or a race-course.

The compulsory, coercive characteristics of the state must be contrasted to the voluntary character of private associations in the free society. Compulsion and coercion are necessary to keeping the peace; but freedom is indispensable to the achievement of the great spiritual-material goals of men. To utilize an agency conceived in terms of compulsion and coercion in order directly to achieve those goals, rather than merely indirectly by establishing the conditions of freedom for individuals, is to choose the less intelligent way of doing things and to invite confusion and ineffectiveness, if not disaster. These observations gain in cogency when one considers also the nature of the authority and power of the state, as contrasted with the authority and power of voluntary associations.

Authority and Power

The authority and power of a voluntary association differ essentially from the authority and power of the state. Strictly speaking, a voluntary association is a contractual arrangement; but the state may be called a contractual arrangement only in loose terms. The membership of a voluntary association may not contract to do together that which the law would not allow to any member as an individual; but the state both may and can do anything which representatives of a large enough majority of the people will countenance (and this is true, as we shall see, even under the Constitution of the United States).

The voluntary association has only such authority as its members agree to give it and only such power to act as is consistent with the ruling principles of the free society. The members may join together, and from their association they may reap benefits which none could secure from individual action; but they may not, in the free society, create in their association the authority to act in a way forbidden to individuals. Scientists may find their researches benefited by the pooling of their efforts, just as investors may find their purposes best served by putting their savings together; but neither group, any more than an individual, may invade property rights in promoting its interest. The late Justice Jackson was relying upon a principle of the free society when in a famous decision he repudiated the contention of a trade union that “otherwise illegal action is made legal by concert.”5

While it is plain that an association may not engage in conduct prohibited to individuals, it is not nearly so plain that an association may take every kind of action open to individuals. Many jurists have taken the position that persons may do in concert anything permissible to them as individuals.6 While there is no reason to question this proposition in most cases, there are nevertheless certain troublesome features about it.

For it must be noted that, as a simple matter of fact, an association is not an individual, not a person; it is a group of persons. Thus, just as a group is more than, and different from, an individual, so too an association’s acts may be more than and different from the acts of an individual, even though they seem superficially the same. Justice Holmes dealt briefly with this problem in one of his earliest and most famous dissenting opinions. Some judges, according to Holmes, had taken the position that “a combination of persons to do what any of them lawfully might do by himself will make the otherwise lawful conduct unlawful.” Holmes thought “it would be rash to say that some as yet unformulated truth may not be hidden under this proposition.” “But,” he went on to say, “in the general form in which it has been presented and accepted by many courts, I think it plainly untrue, both on authority and on principle.”7

Holmes was right. Neither reason nor authority supports the proposition that a lawful individual act always becomes unlawful merely because done by persons in concert. The trouble is, however, that at times the essential character of an act changes when done by many people concertedly.8 One person rushing down a sidewalk probably does not hamper the passage of others, not very much, anyway; but if five or six persons rush abreast they will very probably materially affect the passage of others. One picket at the scene of a labor dispute will probably frighten no one, but multiply the pickets and the intimidatory potentialities increase. Where a single person refuses to work for an employer unless the employer agrees to hire only union members, the access of a nonunion worker to employment opportunities is probably not materially hampered; his chances of securing employment for which he is qualified are about as good as ever. But if a large enough group of men unites against an outsider, the effect may be to replace the competition which it is in the interest of the free society to foster with a genuinely monopolistic condition which involves essentially the vitiation of property rights. A man may find himself denied access to employment possibilities despite the fact that he is fully qualified to do the work involved, and indeed despite the fact that he is the best qualified man available in the judgment of persons offering employment.

These considerations suggest the “as yet unformulated truth” to which Holmes referred. The point is not that lawful individual acts become automatically unlawful when performed in concert; it is not even that the rules applicable to associations must somehow be more stringent than the ones applicable to individuals. The real point is that a superficial resemblance between the acts of a single person and the acts of many in concert must not induce us to conclude that the acts are necessarily identical, especially in terms of their effects upon the property rights which, in the free society, the state is committed to defend.9

The state must be preoccupied with rights, not with particular kinds of acts. Every free society must consider freedom of speech among the most important of property rights. Yet speech as such is of no particular significance at all. If one invades the property rights of another by means of the mechanism of speech—for example, in saying “shoot” to a felonious accomplice—the right of free speech does not immunize his conduct. What we really mean when we recognize free speech as a right is that the right to act vocally extends as far as the right to act generally extends in the free society; that is, it extends only short of the point where it violently, coercively, or fraudulently invades the property rights of others.10

So, in the intelligently operated free society, as contrasted to the primitive or superstitious society, the preoccupation is less with acts as such than it is with the consequences of acts upon property rights. An act unlawful under one set of facts may become lawful under another, depending upon objectives and consequences. Killing a man is not always an unlawful act.11 No magic, talismanic fetish attaches to any particular act. Even a perfectly peaceful strike, with no overtones of violence whatsoever, may in certain circumstances involve an expropriation and therefore be prohibited in a sophisticated legal order, despite the fact that in the same legal order the right of an individual person to quit his job whenever he wishes may always be respected.12 Unless these considerations are kept in mind it will be impossible to understand, not only the theory of the free society, but the actual course of development of labor law in the United States.

A precise formulation would have it, then, that in the free society the voluntary association has only such authority as its members may properly give it; and its members may not authorize their association to engage in conduct which invades the property rights of others, even though such conduct resembles that which, when done by an individual, does not invade property rights. Again, the rules lying within the authority of a voluntary association are rules applicable to and only binding upon members of the association; they cannot bind outsiders.

As a matter of history, the formation of some states has resembled in certain respects the methods of forming voluntary associations; and the fragmentary resemblance tends to lend color to the “contract theory” of the state. This theory holds that states generally are the product of a “social compact” among their members. Few careful students now accept the compact theory as a valid explanation of the actual genesis of states; there is therefore no need here to recount the historical researches and the analyses which have induced the virtually universal rejection of the compact theory. It does seem necessary, however, to establish the point that it can never be accurate to identify the kind of authority possessed by a state with that of voluntary, private associations.

In its origins, the government of the United States came about as close as any government in history to being the product of a deliberate contract among the men within its sovereign boundaries. Standard theory holds this government limited by the terms of the grant of power from the people expressed in the Constitution, and the Constitution did not take effect until approved by the people of the United States in the ratifying conventions.

Speaking loosely, one may call the United States a government by consent of the governed. One would speak entirely too loosely, however, if he should go on to say that the government of the United States is a contractual arrangement. The votes of a majority in the ratifying conventions determined the adoption of the Constitution in the first place; and a large enough majority can do just about what it wishes as regards amending the Constitution. Majority rule is the principle which governs in the United States in matters involving the action of the state. And it serves no useful purpose to confuse the principle of majority rule with the principle of contract. The two principles are distinct in all material points, and confusing distinct principles is never conducive to fruitful analysis and accurate conclusions.

Contract means that the parties mutually assent to the rule which is to govern their conduct for the duration of their agreement. Majority rule means that the conduct of some persons is governed entirely without regard to their desires. In recognition of the fact that majority rule does not necessarily insure the most desirable results in all cases, some societies have more or less explicitly adopted the so-called limiting principle of “minority rights.” In the nature of things, however, such a principle cannot mean very much, and no society today is really governed by that principle in any ultimate sense. It is open to a large enough majority in the United States to pass any kind of law it wishes, and it can do so entirely in accord with due process by amending the Constitution first if it wishes to pass a law which the Constitution presently forbids.

Doubtlessly, therefore, the principle of majority rule, rather than the principle of contract, defines the authority of the state, even in a society such as that of the United States. The fact that both historically and contemporaneously, some societies have defined the authority of the state on the basis of some principle other than majority rule (i.e., “divine right of kings,” or “dictatorship of the proletariat” as divined by such an agency as a politbureau) should not be allowed to obscure the central feature of the analysis: namely, that the contract principle does not define the authority of the state.

Nor should we allow ourselves to be confused by the fact that, even in the “western democracies,” it is true only in principle that majority rule governs. In the real world of action, it must be recognized, an actual majority is rarely responsible for the enactment of any law, even in countries which have relatively enlightened and interested electorates. What actually happens is that a majority of those voting in an election select representatives; and then, influenced in one way or another by pressure groups or leaders, the representatives legislate. The people in rare and relatively unimportant instances may be given the opportunity to vote directly by way of referendum on some proposals. Usually, however, the majority’s will regarding any specific item of legislation is unknown, unknowable, and, in fact, unsought.

Political parties offer the voters a congeries of related and unrelated policies. Even if elections turned upon reasoned understanding of the platforms of the various parties, such platforms never represent exactly what any voter wants. But it is doubtful that elections turn on any kind of reasoned understanding of real issues. Too many people vote for a particular party’s nominees only because of family tradition, or because they are a part of that party’s machine, or because they like the looks of the nominee, or for some other similar reason essentially unrelated to the issues. This is not to say that such motivations are senseless or irrational. It is only to insist upon recognition of the tolerably evident fact that the political process in even a relatively advanced representative government is inordinately complicated and ambiguous.

The theory of the free society does not clash with, nor does it even question the desirability of, the facts which have just been sketched; it merely accepts them as the established facts they are and accommodates itself accordingly. That majority rule, not contract, in principle defines the authority of the state, and that in the real world majority rule is more a principle than a fact are consciously taken into account in the theory of the free society. In fact, majority rule in matters concerning the state is a principle of the free society. By insisting upon a sharp distinction between voluntary associations and the state, the theory of the free society is largely influenced by the factors just considered; and the caution against entrusting diverse functions indiscriminately to the state is based upon a realistic understanding of the ambiguous and amorphous qualities of the authority of the state.

While the source from which the authority of the state derives is shrouded in ambiguity, the power actually exercised by the state is anything but ambiguous. The theory of the free society recognizes this fact, too. More than that, it insists upon universal recognition of the fact that the state is, potentially or actually, the repository of all the power which a society can command. To put this exceedingly complicated matter more extensively: the theory of the free society recognizes that sheer brute power exists in any society; that whatever persons manage to put together a preponderance of the brute force of the society are in a position to command the obedience of the rest; that peace may be preserved if this power is properly controlled; and that if the people are up to it, they have thus at hand a mechanism which can establish the peaceful conditions necessary to the free society.

But no government can operate effectively on the basis of powers limited in the manner appropriate to the voluntary association. To be a law, every law must be universally applicable to all who come within it. There is nothing wrong in having the rules of a voluntary association limited to the acquiescent membership of the association. But, as we have already seen, the state’s laws are futile if they are applicable only to those who favor them or only to those who have elected the legislators who have passed the laws. Those who disapprove of a law are at least as likely to violate it as those who ostensibly favor it. Hence the state must have the power to enforce its laws against every person, even though the laws meet with the approval of only a bare majority of the people.

It is true, of course, that there are some laws which a state simply cannot enforce or which it finds entirely impractical to enforce. Usually, however, this only means that majority rule has worked even more unsatisfactorily than normally—has produced a law so ill-advised, so contrary to the wishes of so many people, that not even the greatest authorized power of the community is able to enforce it. The proper significance of this kind of a situation lies in the emphasis it gives to the generalization that law and law-enforcement, like other precious commodities and services, ought to be economized; that they ought not to be squandered. The fact that some laws are unenforceable does not mean that all laws are subject to that deficiency, or that the power of universal enforcement is not necessary to the state.

There is no known way of absolutely confining the state to the enactment and enforcement of only “good” laws, or even of laws which are simply not “bad” laws. Those who understand the theory of the free society would not presume to predict for all time just which laws should be passed in order to preserve the free society. While confident that the basic operating principles, private property and freedom of contract, must be preserved intact if a society is to be free, they are aware that the particular kinds of laws necessary to preserve those principles may vary from time to time. Such being the case, the state must be free to adjust its legislation in accordance with circumstances. And if a state is to be free to make and enforce new laws, it must necessarily be free to make and enforce “bad” laws. The founding fathers went about as far as possible in giving the federal government the power to provide for the “general welfare.” The theory of the free society would identify laws maintaining the dynamic equilibrium of property rights with the “general welfare” and would therefore commend to the people and their legislators that they resist pressure for laws involving the negation of private-property rights.

Representative government—government by consent of the governed—is itself a principle of the free society; for no society can be really free, if indeed it can survive at all, which does not in one way or another, directly or indirectly, reflect the large consensus of its members. Representative governments may and often do enact and enforce measures which conflict with the theory of the free society. And yet representative government is essential to the free society because it is the best available method of changing governments without the disturbances and potential lawlessness that are inconsistent with the free society. Mises has put this matter definitively:

Liberalism realizes that the rulers, who are always a minority, cannot lastingly remain in office if not supported by the consent of the majority of those ruled. Whatever the system of government may be, the foundation upon which it is built and rests is always the opinion of those ruled that to obey and to be loyal to this government better serves their own interests than insurrection and the establishment of another regime. The majority has the power to do away with an unpopular government and uses this power whenever it becomes convinced that its own welfare requires it. In the long run there is no such thing as an unpopular government. Civil war and revolution are the means by which the discontented majorities overthrow rulers and methods of government which do not suit them. For the sake of domestic peace liberalism aims at democratic government. Democracy is therefore not a revolutionary institution. On the contrary, it is the very means of preventing revolutions and civil wars. It provides a method for the peaceful adjustment of government to the will of the majority. When the men in office and their policies no longer please the majority of the nation, they will—in the next election—be eliminated and replaced by other men espousing different policies.13

There are those who may regret some of the consequences of representative government, but there is really not very much that can be done about it. Mises’ remarks are relevant here, too:

There is, of course, no guarantee that the voters will entrust office to the most competent candidate. But no other system could offer such a guarantee. If the majority of the nation is committed to unsound principles and prefers unworthy office-seekers, there is no remedy other than to try to change their mind by expounding more reasonable principles and recommending better men. A minority will never win lasting success by other means.14

The power of majorities to do “bad things” is thus as ineluctable as the power of the sun to destroy as well as to create. The theory of the free society is built around the awesome paradox that a free society must be free, also, to destroy itself. The hope held by those who understand the theory is that good sense will ultimately prevail among the people; that they will use the power of the state essentially to protect property rights, not to destroy them.15

Consequences of the Confusion of Roles

A device or method designed to perform a certain kind of service may be able to perform other kinds of services, too. But no man, no tool, no system, no agency, no institution has ever been known to have the potentiality, either as a theoretical or as a practical matter, to perform all kinds of functions in a superior way at once, or even at different times. On the contrary, among the half-dozen basically important discoveries of mankind one must rank very near the top the discovery of the utility of the principle of division of labor, specialization, and exchange. Adam Smith must be honored if only because he was the first to spell out that principle definitively.16

Everyone now has some understanding of specialization and exchange, and of how application of that principle has transformed the condition of men. Yet, perhaps the most portentous and most prevalent error in the world today grows out of the common failure to realize that the insights to be derived from it apply also to governments. There is nothing supernatural about the state. The state is only a human agency, created by human beings and manned by human beings. Whatever the totalitarian mystics may try to make it, the state is really, as Somerset Maugham might say, only a human institution like another. In the free society it differs from other associations only in that it is based essentially on the principle of majority rule and has the exclusive legal right to use compulsion, force, and violence.

These special characteristics equip the state particularly well to preserve the peace of society; indeed, as already noted, they are specifically designed to that end. But the trouble is that they also leave in the hands of the men in charge of the machinery of the state the power to try to do anything else they may wish to do—and the only limiting factor of any real significance lies in a proper popular understanding of the principle of division of labor, specialization, and exchange.

This principle declares that it is best to leave to a person or institution only the function or functions which that person or institution performs better than any other person or institution. It teaches, moreover, that if one person does several things supremely well, everyone is still better off if he concentrates on one and lets the next best men do the others. So, if Mr. X is an excellent plumber and machinist, but an unexcelled physician, he and everyone else will be much better off if he concentrates on being a physician and leaves the plumbing and machinist work to others specializing therein. If Mr. X insists upon doing them all, he may well end up doing nothing very effectively; in any case he and the plumber and the machinist will not profit as much as they would if they all took advantage of the principle of specialization and exchange.17

States characteristically take a hand today in a great number of activities unrelated to keeping the peace. Here in the United States, federal, state, and local governments engage in just about all the kinds of activities known to man. They run schools and hospitals; they operate golf courses, amusement parks, and other forms of recreation; they build and maintain roads and sewage systems; run production establishments of various kinds; generate and sell electric and other kinds of power; help farmers, small businessmen, and some tenants; subsidize such industries as aviation and shipping directly and others indirectly by way of tariffs. They do a virtual infinity of other little things related to the foregoing functions, but unrelated to the function of keeping the peace.

Of almost everything that governments in the United States do, one thing may be said: the means of accomplishment are derived from taxing the citizenry; that is, the governments’ activities proceed by way of compulsion. This is as true with respect to the functions associated with keeping the peace as it is with the interventionist measures of the kind just sketched. But there is one great difference. In preserving domestic tranquility, the state serves the whole society as such; every member of society owes everything he has or hopes to have to civilization, and therefore has no ground for objecting to equal taxes levied in order to preserve civilized society. But interventionist measures do not characteristically serve the whole society as such; instead, as a general rule, they serve one or another minority group at the expense of the society as a whole.

This is not, or need not be, necessarily true of every one of the interventionist measures mentioned here. For example, in undertaking to build and maintain streets and sewers, the government of a small town is not expropriating one group for the benefit of another where it adopts a rational method of taxing those who are benefited by the streets and sewers. But suppose the same local government should decide for one reason or another that it would be desirable to build and maintain a golf course. If the golf course is operated with funds derived from general taxation of both golfers and nongolfers, the latter are being expropriated or exploited for the benefit of the former. It is no answer to say that the golf course is available for the use of all. That contention fails to modify the fact that some persons have been forced—by means of taxes which they cannot refuse to pay—to subsidize the recreation of others.

When one properly understands the operation of the political process, even in a tolerably advanced representative government such as that of the United States, he is forced to concede that a tradition of government action for the benefit of anything less than the whole body of taxpayers invites chaos. It tends to lead to the pitting of group against group, or at least to the process of “group accommodation,” to use a current idiom. We may find ourselves once again fitting Maine’s definition of the primitive society: “It has for its units, not individuals, but groups of men.”

Interventionist legislation is always proposed by some group asking for a special privilege at the expense of the general tax-paying population. But if golfers get their golf course, how can one deny a similar benefit to bowlers, or chess-players, or aviation enthusiasts? If dairy farmers are subsidized, how can one resist a request for similar aid by peanut farmers or cotton planters? There is no rational basis for rejecting a subsidy request by people who would like to grow bananas under glass in New England, or orchids, or coffee; that is to say, no rational basis other than that dictated to legislators by the vagaries of politics and political alignments.

This is interventionist government by pressure groups. There are those who defend this kind of thing by saying that, in the long run, such government tends to dispense more or less equal benefits to all groups. Thus, while the general public is exploited by special subsidies, devices such as rent and price controls and “social” security measures “tend to even things out.” But the fact is, of course, that in neither the long run nor the short run can such a blunt and relatively savage instrument as group political pressure produce any kind of equal distribution of benefits. Someone is always going to be hurt more than he is helped. Moreover, the fact that two wrongs have never made a right does not mean that multiple wrongs can make a right. For every special subsidy amounts to a wrong against the undifferentiated persons who make up the general tax-paying public (that is, against those who pay the taxes but do not receive the benefits for which their taxes pay); and the wrong is aggravated, not remedied, by each additional subsidy. Generally reduced productivity is the unavoidable mediate result; and the completely regimented society, engulfed in the totalitarian state, the ultimate product.18

Again, the never-ending potentialities of special governmental subsidies tend to divert government from its primary and essential social function. Two somewhat independent factors are at work here. First, the task of contending with all the pressure groups who come begging for special privileges becomes a labyrinthine and all-absorbing one. The newspapers daily carry stories of this or that pressure group asking the government to “step in.” Congress, the Chief Executive, and his subordinates have about all they can do to placate persons and groups who want to make sure that they will not be passed up. There is little time left for careful consideration and enforcement of the laws necessary to protect the property rights which alone can secure the general welfare of the society.19

In the second place, contrary to some opinion, not even governments are omniscient and omnipotent; not even they can do the impossible; and there is a limit even to taxes. Interventionist government by pressure groups may be able reasonably to satisfy the demands of the most insistent seekers after special privilege; but when that has been done, there is little talent and less money left to perform the basic functions of the state.

Everywhere in this country today there prevails a tendency on the part of governments to neglect their basic function of administering justice. Court dockets everywhere, according to the findings of the Institute of Judicial Administration of the New York University Law Center, are in a shocking condition.20 In one way or another the practice of interventionist government is responsible, either because of preoccupation with satisfying the demands of special interests, or because the state has so far exhausted tax revenues by the subsidy process that there is simply nothing left with which to run a government properly. Of the thirty billion dollars which the federal government spends annually on things having nothing to do with the common defense, about thirty million go to the federal judiciary. The person who understands interventionism is not at a loss to explain this insane and antisocial situation.21

The person who understands the theory of the free society will not take the position that a local government necessarily errs in establishing and operating schools, sewers, garbage collection, roads, and other such services. He will point out only that if government is effectively to perform functions having to do with the general welfare, it must refrain from giving special subsidies to anyone, no matter how persuasive ideologically or politically he may be. He will point out that the chronic discontent with the performance of the government schools and hospitals, for example, is only a natural and predictable consequence of the attempt to defy the principle of division of labor, specialization, and exchange. Residents of the City and State of New York are always complaining about the deplorable condition of their public schools and insane asylums. But if they expect their government not only to maintain civil order, schools, hospitals, roads, and so on, but also to subsidize both the users and the workers of the municipal transit system and a multitude of other pressure groups clamoring for special subsidies, what can they expect? Even the taxing power is limited.

On a still broader analysis, the problem may be said to arise as a result of confusing the role of the state with the role of private associations. The state seems to get into its worst troubles when it takes over the job of providing for the economic welfare of individuals and groups. In the free society, that is the job of individuals themselves, who are free to form voluntary associations when independent action seems inferior to association as a means of reaching desired ends. Few men are in a position to have a golf course of their own; but the free society recognizes a right in golfers to combine their resources in order to maintain a golf course. Not every person is able to make a suitable living through farming; but in the free society those who cannot make a living by farming alone are always free to join together into more efficient agricultural production units, or to try some other occupation, the product of which is in more demand than farm commodities.
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Men are not tied to the soil in the free society. Nor does the free society compel men who wish to remain on farms to move to other areas or occupations. But at the same time, it will not permit a minority of farmers to force nonfarmers to subsidize them; for it must never be forgotten that no one has ever proved that anything like a majority of farmers insist upon the subsidies that a few demagogues are talking about so much. One hears often today that the proponents of the free society are telling farmers to starve, or commanding them to leave their beloved farms. Not much is to be gained by spending any time on this cheap insult to human dignity and unwarranted affront to the moral stature and good sense of the nation’s farmers.

Ultimately, if government by pressure group follows its inherent logic, there is no doubt that the ability of individuals to provide for themselves through their own action or through voluntary associations must be drastically impaired. All the talk we hear about “drawing the line” somewhere is merely wishful. There is just no line to draw. If the agency of force and compulsion assumes the functions allocated in the free society to persons and their voluntary associations, it must take from individual persons the wherewithal to do so. No great insight is necessary in order to realize that the individuals will then no longer have the wherewithal to provide for themselves and to forge ahead with creative plans for realizing their own potentialities.

Everyone has to pay for the projects which governments undertake for the few (or even for the many). Everyone, directly or indirectly, pays the taxes which governments exact. Simple good sense and the instinct of self-preservation then command those who pay but do not benefit to go themselves to the government, if they wish to survive in the dog-eat-dog system of interventionism. By and large that is what is going on in the United States today. Many who insist upon agricultural subsidies argue that the farmers have been discriminated against by a government which has been “doing things for” other pressure groups. There is really no satisfactory rebuttal of that contention. The argument can be met only with what the lawyers call a confession and avoidance.

The best and only way out of the vicious circle is to say to the farmers: let all men of good will and sound intelligence join together in order to put an end to a system which promises everything but which can and must deliver only the destruction of the free society. Leaders of thought among the trade unions, the farmers’ associations, the businessmen, and the professions can remake this society in the image of the free society any time they wish. They need only begin directing their efforts largely to improving their own performance and guarding against interventionist legislation, instead of running to Washington with all their problems and trying to make “deals” with other pressure groups to mulct the public, as some trade unions are doing today in their rapprochement to some farm groups.

It is to the credit of the National Association of Manufacturers and the United States Chamber of Commerce that they have devoted so much of their energies to resisting interventionist legislation. For this indomitable resistance they have earned the contempt of many, in this day when “accentuating the positive” is the fashion. But it is inaccurate to say that one who resists interventionist legislation is a “negativist.” It is such legislation which is properly to be called negativist, and in the most awful sense: for it negates personal freedom.

In resisting destructive legislation, the National Association of Manufacturers and the Chamber of Commerce have in the most critical and positive way been serving the cause of freedom and civilization. Their contribution ought to be recognized. Instead, they are constantly pilloried as “reactionaries.” Seventy-five per cent of the intellectuals would rather be dead than be caught voicing an opinion conforming to one expressed by the National Association of Manufacturers or the Chamber of Commerce. They may have their wish. For the free society is the only society in which the critical intellectual as such can survive. And there is nothing in the world which can more hasten the destruction of a society than the failure by its intellectuals to distinguish its friends from its enemies.


Chapter 7

TRADE UNIONS IN THE FREE SOCIETY

Marvellous are the conclusions men reach when once they desert the simple principle that each man should be allowed to pursue the objects of life, restrained only by the limits which the similar pursuits of their objects by other men impose. A generation ago we heard loud assertions of “the right to labor,” that is, the right to have labor provided; and there are still not a few who think the community bound to find work for each person. Compare this with the doctrine current in France at the time when the monarchical power culminated; namely, that “the right of working is a royal right which the prince can sell and the subjects must buy.” This contrast is startling enough; but a contrast still more startling is being provided for us. We now see a resuscitation of the despotic doctrine, differing only by the substitution of trade-unions for kings. For now that trade-unions are becoming universal, and each artisan has to pay prescribed monies to one or another of them, with the alternative of being a non-unionist to whom work is denied by force, it has come to this: that the right to labor is a trade-union right, which the trade-union can sell and the individual worker must buy!

—Herbert Spencer

Trade unions in a free society embody the right of working men, shared with every other member of the society, to join together in the pursuit of common interests. As a private association of men, the trade union enjoys a status no different from that occupied by any other private association. The free society has no less, and no more, interest in the existence or activity of a trade union than it has in the existence or activity of a religious group, a commercial association, a voters’ league, a business corporation, or a combination whose mission it is to prove white superiority or inferiority. In some cases the job may be more difficult than in others; but in each instance society demands of the private association only that it refrain from advancing the interests of its members by antisocial means. Violent, coercive, or fraudulent acts, in the theory of the free society, are as vicious and antisocial when performed by trade unions as they are when committed by the Ku Klux Klan.

The free society can no more survive if private associations take on the compulsory characteristics of the state than it can if the state emulates private associations. Trade unions misconceive their role if they assume either that they must or that they may legitimately utilize compulsion. Only the state must and may use compulsion or coercion; and the state itself should compel and coerce only in order to establish and maintain the conditions necessary to the freedom of its members. Trade unions achieve their own corruption if they coerce and compel; they tend to expend their energies in activities they do not perform very well, neglecting those more appropriate to their character as voluntary private associations; and they add substantially to the forces constantly at work in the continuous struggle against the free society by the totalitarian spirit.

Free trade unions have no hope of survival in anything but a free society. Everywhere in the world, trade unions have become little more than extensions of the political authority when the principles of the free society have been abandoned in favor of interventionism and socialism. There is nothing accidental or unpredictable in the course of events leading from interventionism to the destruction of free trade unionism and other free institutions.1 The developments brought on by interventionism can be predicted with perfect confidence: “fair shares for all”; then decreased productivity and smaller shares for all; then more rigid controls and more autarchy; and still more poverty; and then still more controls, until socialism brings on the completely controlled society, in which there is no place for any voluntary, private association. When, somewhere or other in this sequence, members of trade unions show discontent with the situation in which they find themselves after having been taught that interventionism is the way to “social justice,” their leaders receive instructions from the political authorities: “be good citizens, exercise self-control, do not be greedy.” That is what the recent history of Australia, France, Germany, Great Britain, Italy, Norway, and Sweden teaches us.2 It was what the more astute trade-union leaders learned when Mr. Truman called certain union officers “traitors” and “Communists” because they chose not to abide by the dictates of interventionist political authorities.3 Trade-union members do not really want “social justice” or “equal shares” which always mean small shares and smaller hopes. They want all they can get, with hope for more. And these they can have only in the free society. Mr. George Meany, the solid citizen who heads the greatest aggregate of trade unions in the world, understands these things; and so do his British colleagues, who are now among the more reluctant Britons on the issue of “nationalization.”

The British have extricated themselves from bad situations before; they have a talent for avoiding the ultimate evil. But things may be different in the United States. We can and do accomplish more; we are a far more complex, integrated, and productive economy than the world has ever seen before. But these attributes may make it very difficult for us to check or reverse undesirable developments. It is still true that the bigger they are the harder they fall.

Notwithstanding the insights of a few great union leaders in this country, unions daily continue to take action tending toward the disintegration of the basic principles of the free society. And some union leaders reinforce their antisocial conduct with a doctrinaire propaganda which may have an even greater influence. The combination of words and deeds may make it impossible in the future for trade unions and their leaders to concur in the measures necessary to preserve the free society. The momentum of forces now in motion could become such that we or our children might one day have to watch the free society slide over the precipice toward which it always has a tendency to wander.

What the Theory Suggests

The theory of the free society only prohibits to men in trade unions the invasion of the property rights of other members of society. Beyond that there are no limitations; labor organizations are free to try to do for their members all the good or bad things that the members or their leaders can agree upon. If men wish to form or join a union, they are free to do so. If, having combined in order to promote their own economic and other interests, they decide to withhold their labor in concert, they are free to do that, too, so long as they do not invade the property rights of others by their concerted action. They are free, in short, to regulate thir own conduct in any way they see fit. The free society declares to trade unions only that they may not regulate the conduct or impair the rights of others.

Everyone must now be aware that the well-being of every member of society depends ultimately upon its productivity. However, the nature of the relationship between trade-union action and social productivity does not seem to be widely understood. Some think that trade unions necessarily reduce productivity; some that they necessarily increase productivity; some that the “nonmaterial” goals of workers are more important than the material goals and that the latter must, if necessary, be sacrificed to achieve the former.

Proper understanding of the operation of a free society teaches, however, that there are deficiencies in all these views. It teaches, in the first place, that any distinction between the material and nonmaterial goals of men is unsound, and that action based upon such a distinction leads to undesirable social consequences. It teaches, furthermore, that whether or not trade unions contribute to the achievement of the material and nonmaterial goals of men depends entirely upon whether or not they act, or are made to act, consistently with the rules and principles of the free society. If reflection upon the nature of man and society teaches anything, it teaches that freedom, well-being, and security are reciprocal phases of a single concept; and that the operating principles of the free society, private property and freedom of contract, are the indispensable means to the achievement of the spiritual and material desiderata which make up the goal of men in society.

As a matter of fact, union protagonists are basically more concerned with the “material” than with the “nonmaterial” role of unions. We may agree with the contention that unions have great potentialities for the achievement of “nonmaterial” goals; but unionists themselves put most emphasis on their material accomplishments. One commonly hears today that if it were not for the aggressive action of trade unions, the real wages of all workers in the United States would be considerably less than they are. As it happens, average wages are much higher than they were fifty, thirty, fifteen, or even five years ago. Hours of work, too, are much shorter on the whole. Tasks in industry are much less burdensome than they used to be. All these improvements, it is argued, are the product of unionization.

But this view does not accord very well with the facts. According to the latest researches, real wages have climbed steadily in the United States, and at about the same rate, for as long as statistics are available. Furthermore, the best estimates for periods for which satisfactory statistics are not available suggest that the climb in real wages dates back to our earliest days as a nation. Statistics demonstrate, moreover, that the share of national income going to wages and salaries has been constant at about sixty per cent of total national income for the whole of our history.4

Yet, extensive unionization is a phenomenon of only the last fifteen or twenty years. As recently as 1930 there were no more than four million union members in our total working force.5 Arthur M. Ross, an economist in sympathy with the general objectives of trade unionism, has pointed out that “the spread of collective bargaining in recent years has not created any tendency for labor’s share of the national income to increase.”6 If the widespread unionization of these last years has not materially affected either the rate of increase in real wages or the share of national income going into wages, it goes pretty much without saying that some other factor must have been at work in creating the steady improvement in living standards.

Other evidence suggests the same conclusion. The trade unions of the United States are by no means the strongest trade unions in the world. In fact, a greater proportion of workers belongs to trade unions in Great Britain, France, Italy, Sweden, and Germany, to mention only a few. Notwithstanding this fact, average real wages in the United States are higher—in most cases a great deal higher—than in any other country in the world.

One who contends that trade unionism is essentially responsible for the relatively high wages of American workers can certainly draw no support from these facts. If trade unionism basically accounts for high wages, then the wages of American workers should be lower—not higher—than the wages of workers in countries where a greater proportion of workers is organized. The fact that workers in the United States enjoy the highest real wages in the world again suggests that some factor other than trade unionism must be at work.

In the search for this other factor, certain things stand out very prominently. One of the most striking features of the economy of the United States, as compared with other economies, is the amount of capital invested per worker. The figures vary from one firm or industry to another; some have more capital invested per worker than others. But, for the economy as a whole, estimates of $10,000 of capital investment per worker are considered conservative. And this conservative estimate of the ratio of capital to workers in the United States, it need hardly be added, is very much greater than the most optimistic estimate of the ratio prevailing in any other country. No economist today questions the inference that the amount of capital invested per worker in this country is one of the important factors in the higher wage structure of American workers. All agree with Ludwig von Mises in saying that:

The fact that the standard of living of the average American worker is incomparably more satisfactory than that of the average Chinese worker, that in the United States hours of work are shorter and that the children are sent to school and not to the factories, is . . . the outcome of the fact that the capital invested per head of the employees is much greater than in China and that consequently the marginal productivity of labor is much higher.7

Another prominent difference between the United States and all other nations of the world lies in our Constitution, not merely as a document, of course, but in the economic and legal structure it created. For most of our history thus far, the Constitution has been regarded as protecting beyond qualification the fundamental principles of the free society, private property and freedom of contract. These principles have recently been modified somewhat in the manner already described; but there is another property and contract feature of the Constitution which prevails today about as much as it ever has. This feature is the continental free trade which the Constitution commands. The Constitution declares that none of the states may erect barriers against the movement of commodities, capital, or labor from sister-states. Largely effective in our history, this Constitutional proscription, together with the more general principles of private property and freedom of contract, has established in the United States the conditions which, according to all liberal thinkers since Adam Smith, must lead to the best possible realization of the desires of men.8

Other nations of the world are larger and more populous than the United States. Other nations and other areas are as richly endowed with natural resources as the United States, and some are quite possibly more richly endowed. But no nation of the world, and no area of the world, has ever enjoyed a free-trade area the equal of ours; and none has enjoyed uninterruptedly for so long a time the unqualified operation of the principles of private property and freedom of contract.

In seeking an explanation of the extraordinary well-being of the workers of the United States, these facts cannot be overlooked. Trade unions, it is clear, have had very little, if anything, to do with improving the American standard of living; and even our great capital investment is no more than the immediate cause. The underlying explanation, I suggest, lies in the fact that we have enjoyed as unassailable constitutional principles, for so long, free trade, private property, and freedom of contract.

There can be little doubt that the express constitutional sanctioning of domestic free trade has had a great deal to do with creating the elaborate, complex division of labor which characterizes the United States. And there can be even less doubt that the extraordinary capital formation and productivity of the economy of the United States owe much to the continental free trade we have enjoyed. Had there been no interstate free trade here, we should probably have been in about the same position as the nation-states of Europe from which most Americans have come. Some of our states (the ones which respected most diligently the principles of private property and freedom of contract) would have been better off than others. But if goods, capital, and labor could not travel freely to the areas where they were most in demand, we should all certainly be much worse off. Some states would have surpluses, others would have deficits, of capital, labor, and commodities; in all probability, autarchy would have produced here about the same results observable in Europe today.

There would be no such things as the nation-wide markets we know in all the commodities, the production of which may be standardized. Without national markets the economies associated with large-scale production would never have been discovered. Capital aggregates there would certainly be. But they would have been much smaller and much less efficient than they have been under the reign of continental free trade.

Our nation-wide free market, based on private property and freedom of contract, is the institution which most clearly distinguishes the United States from other societies. Trade unions in this country are both relatively newer and relatively smaller than in other nations. For a factual explanation of the steadily improving and relatively better economic position of the American worker, therefore, the evidence clearly tends to suggest that free trade, leading to extensive and efficient capital formation—not unionization—has been the critical causative factor.

The same conclusion is indicated by theoretical analysis. Some trade unionists advance the theory that “purchasing power” is the key to economic progress and improvement of the material position of workers. Now there is a realistic sense, as we shall see, in which it is proper to speak of purchasing power as the key to economic progress. The trouble is, however, that trade unionists do not think of purchasing power in that sense.

By purchasing power they mean the money income or wages of workers; economic problems are solved simply by giving workers greater and greater money incomes. If the wages of workers are raised, the trade unionists say, they can buy more of the products of industry. Industry is then induced to produce more and more all the time. And in the end the society has more and more goods, and everyone is better off.

The trade-union version of the purchasing-power theory is unsound in every sense. One may note in the first place that if the trade unionists are correct, we ought to raise by law the minimum-wage standard from the present $1.00 per hour to some substantially higher level—say $20.00 per hour at least. Indeed, one is at a loss to understand why unionists have been contending recently that the minimum wage should be raised to only $1.25 per hour, if they take their own version of the purchasing-power theory seriously. Under their own theory, workers now receiving $1.00 per hour would be twenty times better off if their wages were raised to $20.00 per hour.

The fact is, of course, that trade unionists are too intelligent to take their own theory seriously. They know that such a rise in the minimum wage would immediately bankrupt a great many enterprises and create almost universal unemployment. Over the economy as a whole, the wages of workingmen make up about two-thirds of the costs of production. Raising wages by 2000 per cent would involve raising costs by something like 1400 per cent. The price rise necessary to reflect this increase in costs would be something like 1000 per cent. But the demand for any product whose price rises at such a rate must virtually disappear—imagine what would happen to the sales of refrigerators if the price were to rise from $300 to $3000!

If the money income of every single person in the society could be increased by exactly 2000 per cent, the result might be different. To speak more accurately, as a theoretical matter there would be no result worth noting at all within the economy. However, the effect upon our international trade would of course be fatal; we should not be able to sell anything to foreign customers. And that would indirectly affect all of the citizens of the United States to some degree.

One should not take seriously the project just described. It is simply impossible to raise the money income of every person equally by any percentage. Merely finding all the persons whose incomes should be increased would be an endless job. Then there are people who at any given time have no income at all, and raising their income by 2000 per cent—involving the multiplication of zero by 2000—results in an income of zero for them. There are also the great numbers who do not have fixed incomes—the professional people, the businessmen, the intermittent workers, the investors, the old persons who are supported by their children. And why should we bother to raise all money incomes by 2000 per cent, or by any other amount, anyway? Goods and services are important, not mere money incomes.

The whole idea of money wage-increases as the key to well-being is, it would appear, absurd. The way to improvement of living standards is through increasing productivity. And the way for any particular person to improve his personal living standard is to increase his own productivity. In a free society at a relatively primitive stage, each person lives better the more competent he becomes and the harder he works. At a more advanced stage, such as the stage in which we find ourselves, material productivity is a function of the quantity, the quality, and the arrangement of the factors of production—machines, land, and men.

The purchasing-power theory makes sense if it is anchored in the reality of production and productivity. Income is, properly speaking, production. The man who produces more has more income; his production is his purchasing power. If he increases his production, he increases his purchasing power. When he increases his purchasing power in this realistic sense, he is in fact “better off,” in that he can command the disposition and consumption of more goods and services, either his own or those produced by others who wish to exchange their production for his. But merely giving men more money is meaningless if there are no more goods or services to satisfy the desires of the members of society. In such circumstances the increase in money can only create price increases. It cannot create more goods. In all probability, on the contrary, it will result in the production of less goods and services, because it will bankrupt some enterprises and therefore create unemployment of some men, capital, and natural resources.

The answer supplied by economic theory to the quest for the best method of improving living standards is thus tolerably clear: more, and ever more capital equipment, until the point is reached when the addition of capital equipment costs more than it produces. Economists refer to this as the marginal-productivity theory.9 It applies to both workers and machines. A tendency prevails at all times in the free market for employers to pay workers every cent, or almost every cent, which workers add to the value of the product. Every businessman in his right mind will be anxious to hire every worker he can, as long as the labor of each additional worker costs him less than it brings in. The same tendency prevails as regards the nonhuman factors of production. New plants and new machines will be added, or old ones will be improved, until the point is reached at which the purchase or improvement costs more than it produces.

As a matter of both theoretical analysis and empirical observation, then, free trade, leading to greater productivity and capital investment, appears to be the explanation of the economic process which creates the high standard of living prevailing in the United States. Analysis and observation coincide in suggesting that trade unions have nothing whatsoever to do with this process. And when trade-union leaders boast of how much they do as regards raising living standards for society as a whole, they are simply taking credit which does not belong to them.

This is not a harsh judgment of union leaders. It is, in fact, too charitable in respect of a good many. For a good many union leaders not only misleadingly take credit for improving general living standards; they are also responsible in many instances for substantial reductions in productivity. With this matter we shall be concerned in the following section of the present chapter. At this point we must take notice of the creative role which unions may play in the operation of a free economy if they concentrate on the social services they are in a good position to provide.

Although there is very little that unions as such may do directly in increasing productivity, there is much of utility that they can do in other ways, and which many unions already do. Experienced, well-trained union personnel of good judgment are in a position to get to know workers intimately. If they are competent and understanding, and if their energies are not absorbed in other ways, they can interpret the free society to the workers. They can convince workers that productivity is the key to the general welfare; that workers and their employers have more common than conflicting interests. Union leaders will not be suspected of bad faith if, going about it in the right way, they explain that hurting one’s employer is not a very intelligent way to improve one’s own position. Many union leaders may be surprised to learn that they will not be voted out of office if they tell workers that loafing on the job and exploiting employers in other ways are not good policy; they may be surprised to learn that the average worker, given a decent chance, will demonstrate as much common sense as any other man.

Union officers need not fear taking such steps, especially if they are constantly vigilant in promoting the legitimate interests of workers and if they develop a proper respect for human dignity. The stupid, ignorant, unfair foreman is one of the real problems of the free society, and of the free-enterprise system. He does not serve the employer; he hurts him. The employer, if he is sane, and most employers are sane, desires few things more than a happy working force, with every worker convinced that he is being treated fairly. He is, if anything, much more interested in achieving these objectives than any single worker. For he knows full well that his business may be destroyed if his workers get sufficiently bitter. Unions are in an excellent position to cooperate with employers in achieving working conditions which seem fair to workers, and then in enforcing fair working rules. They are in an unsurpassed position to check arbitrary and unfair conduct by supervisors. A great many employers recognize this fact and welcome unions. And a good many unions realize that in this area of employer-employee relations lies their greatest opportunity, and their greatest challenge. Unionists are always talking about the dignity and the spiritual goals of workers. More performance and less talk would be welcomed.

There are any number of other ways in which unions can serve both their members and society as a whole. They could provide employees with a great many useful services. They could be of great help to their members in planning savings and investment programs. If they were run well, they could be trusted with pension and welfare plans. They can and do run training and retraining schools for workers who are anxious to improve their productivity. They could serve as a clearing-house as regards employment opportunities. They could, in short, do many things that they are not doing at all now, or doing only rudimentarily and half-heartedly.

The measure of the failure of American trade unions is indeed provided by the fact that they are free in this society to do a great many useful things for workers that they are not now doing. Most of the things mentioned here are being done for workers, but they are not being done for them on any substantial scale by their unions. Too many union leaders in this country have been satisfied, instead, to take credit for services performed by governments or by employers (that is, by taxpayers and consumers). They have little to be proud of when they realize how often workers, asked to evaluate their union, respond that it is “just another racket.”

What Is

The main reason for the poor performance of many American trade unions is that they alone, among the “voluntary” associations of this society, have tended to use violent and coercive methods at every stage of their operations. No other species of private association has displayed as much corruption and arrogance as some trade unions have. No other private association has so habitually terrorized and exploited both members and nonmembers, or so institutionalized the practice of compelling persons to become members. The combination of poor performance and coercive practices is no mere coincidence. The poor performance of trade unions and their coercive practices are interacting causes and consequences.10

These harsh charges are not addressed to every union and union officer, for many do not habitually practice coercion; many do an extraordinarily fine job under the most severe handicaps. Moreover, not a line of this book is designed as an attack upon the institution of trade unionism as such. On the contrary, the critique and the proposals to be found here are intended to establish a permanent and creative role for free trade unionism and to ease the lot of those union leaders who are willing to operate within the principles and ideals of the free society. For, as matters now stand, the creative, sincere, able union leader has an inordinately hard time of it. The corrupt, demagogic, antisocial union leader is privileged under the current system to make things very difficult for the union leader who would prefer to work within the principles and the traditions of the free society. In a word, this book proposes the elimination of coercive conduct from labor relations, so that the competition among unions and union leaders may become a competition in performance and excellence, not a competition in coercion.

Coercive conduct has been characteristic of trade unions in this country throughout our history at all levels of union action. At the first level, the organizing level, unions have often depended more upon picketing, secondary boycotts, sit-down strikes, compulsory-unionism contracts, and other kinds of physical and economic coercion than they have upon peaceful persuasion and other civilized methods of inducing employees to join. We shall deal at much greater length with this matter in Part II. Here it is necessary to emphasize that, unlike most other private associations in this country, many trade unions have not really been voluntary associations at all. When employees have been reluctant to join a union, it has usually not left them alone, has not resorted to peaceful sales talks, but has instead used one form or another of aggressive economic pressure in order to compel them to join. And when economic pressure has not been sufficient, unions have commonly resorted to outright intimidation and violence.11

That is no way for a private association to operate in a civilized society. The consequences are undesirable for everyone concerned, the unions themselves as well as society as a whole. Many of our trade-union leaders are exceptional men. They have, even in circumstances where the temptations to corruption are very great, been decent citizens, faithful to the trust implicit in their office. But, as is well known, other union officers have been guilty of the worst kinds of conduct, ranging from petty thievery to extortion and violence on a grand scale. There has been a curious failure on the part of students of labor relations in this country even to look for the causes of union mismanagement, let alone associate such conduct with its most obvious cause. Literally no one has thought to correlate union organizational methods with the corruption so evident in some unions.

Consider one of the most egregious examples of union corruption in America today, the situation which has prevailed for so long on the docks at the Port of New York. Details need not be given here; everyone knows or ought to know of that affair. I wish only to point out that if unions are given the power to control the hiring process, as has been the case on the New York waterfront, a great deal of corruption must often be expected. For a union, unlike an employer, does not have a functional check upon its hiring powers. The employer who knows his own interests and has the intelligence to follow them properly must be concerned at all times to get the best workers he can. The employer as such is not interested in a man’s racial background, his personal convictions, or even his union membership. The employer is responsible for the efficient, profitable operation of his business. When he has the hiring power, he also has a correlative responsibility to exercise his power in the social interest; for the social interest, too, lies in the efficient, profitable operation of businesses. The employer does not need to be bribed; all he wants is work in return for the wages he pays.

But the union has no such built-in social responsibility.12 Union officers in control of the hiring process are autocrats, having power without responsibility. This is especially true when the union has built up its power in the first place, not on the basis of voluntary membership, but on the basis of economic or physical coercion, forcing union membership upon unwilling employees. For then even the weak internal checks imposed by the union membership, at times, will not exist. In such circumstances some union leaders may remain men of honor, whose inner forces make them responsible despite the absence of social or functional checks such as those which work upon employers. But there was no reason ever for assuming such virtue in all union leaders; and history has, of course, proved that such an assumption is erroneous. Many union officers, finding themselves with power over hiring, have succumbed. They have bought and sold jobs, exacting terms in many cases so repellent as to put all trade unions in an exceedingly bad light.

It should have been as obvious here in America as it always has been in other countries that compulsory unionism is socially undesirable. As a British scholar, Professor J. Henry Richardson has recently put it, winning the closed shop “is a victory for the union but an undemocratic one, the additional membership being secured by force and not persuasion, and it gives to the union a potentially dangerous power over its members.” Professor Richardson moves on, then, to the more important point: “The union leaders may be less considerate of their members’ interests if workers no longer have the safeguard of leaving the union and still be able to find work.”13 Still more of Professor Richardson’s insights are relevant:

Operation of the closed-shop principle denies the right of workpeople to withdraw from a union in the future if they have become dissatisfied with its policy or leadership. It also stands in the way of the formation of rival unions. Yet the right to set up a rival union is included in freedom of association, and to take away this right could weaken the vitality of the trade union movement. Groups of workpeople may hold quite different views upon trade union policy and methods, and if they cannot reach agreement they are likely to form separate unions. . . . Again, where only one union has hitherto operated some of the members may consider that its policy and leadership have become too extreme and aggressive or too complacent and spineless, and if they are unable to bring about a change from within, they may cease to be members or may decide to form a rival union. Differences may arise not only on the industrial policy of a union but also on the question of the union identifying itself with a particular political party.14

One of the great ethical products of liberal philosophy is the conclusion that means must be independently evaluated, that means tend to determine ends. The conduct of trade unions in the United States furnishes an excellent case study in support of the conclusion. Fashioned to a great degree by coercive methods, trade unions in this country tend to use coercion habitually. In an all-too-typical pattern, a trade union will begin by forcing every worker in a particular trade to join the union. If strikes, picketing, and boycotts are not sufficient to induce membership, violence and intimidation will be used.15 Then, having built itself coercively, the union will, once it has gained sufficient strength and has the power to control hiring in an industry, bar union membership in some more or less arbitrary way.16 Formal initiation fees, as set forth in union constitutions, may be moderate; but not everyone offering to pay the formal fee will be admitted to membership. A man may have to buy his way into the union, if indeed he is admitted at all. Or he may have to be a son of an existing member, or a close relative, or exert some other kind of “influence.” The actual fee required for admission to membership in certain trade unions in Chicago ranged from $500 to $2000 at one time. Some unions in the New York metropolitan area will not admit anyone to membership, no matter what fee is offered.

The effect is a general structure of unionization in this country which bears no necessary relationship whatsoever to the desires of individual workingmen. A free market in commercial affairs tends to produce the structure of business enterprise which reflects the wishes of consumers and the most efficient technological methods of serving those wishes. Never having had a free market in labor organization, we have no way of telling whether trade unions are at present organized in the best possible way. What we do know is that organizations built upon coercive devices usually reflect the wishes only of those using the coercion.

Recent researches show that participation by workers in the daily affairs of their unions is at a minimum. Attendance at meetings is normally very low, in large unions much lower than in smaller unions.17 In the nature of the case it is very difficult, if not impossible, to make a correlation between the degree of member participation and the organizing methods of unions. One is pretty safe in assuming, however, that a union which frequently coerces membership is not likely to have interested and active participation by its coerced members. Strong-arm methods at every stage are to be expected of such unions, and they do not often disappoint expectations. Unions built upon organizational picketing and compulsory unionism are the unions which most frequently engage in racketeering and other corrupt practices. It seems almost axiomatic that a union which has not forced its members to join will be a better-run union in every way.

The right to strike for higher wages and better working conditions is a fundamental right of working men in a free society, and it must be preserved largely intact if the society is to remain free. Yet, one of the certain indications of a badly run union is that it frequently calls prolonged strikes, only to settle them thereafter largely on the terms offered by the employer in the first place. Satisfactory statistics on this matter are unavailable, but one gets the impression that a large number of strikes are settled pretty much on the terms originally offered by the employer. This fact, too, to the extent that it prevails, is a necessary consequence of a unionism out of touch with its members and with economic realities. It is a sign of stupid, arrogant mismanagement by union officers. It indicates that these men, who insist that they are dedicated to the welfare of workingmen, really care very little about the men over whose lives they have chosen to exert so much authority. And that is to be expected of a unionism built upon coercion.

Of all groups in the United States today, only trade unions frequently use violent methods. Usually they do so, it seems, in order to divert attention from the mistakes made by union officers in calling strikes which should never have been called in the first place. Calling a strike is a sound move when an employer arbitrarily refuses to meet the economically justified demands of his employees. Two circumstances must exist: first, the employer must be insisting upon substandard wages and other working conditions; second, the employees themselves must be deeply dissatisfied with their wages and working conditions. When these circumstances obtain, a simple work-stoppage—unaccompanied by picketing, violence, or threats of violence—will in every case bring the employer to heel.18 When these two conditions do not exist, a strike is unjustified; and, more important, it will not be successful unless the union uses violence or some other antisocial, monopolistic method in order to carry off its coup.

For if the employer is not insisting upon substandard conditions, some of his employees will not be in sympathy with the strike; and other workers, previously employed at less attractive terms, or unemployed, will seek the jobs vacated by the strikers. When the latter occurs, the strikers themselves will reconsider their decision to participate in the strike and will, unless forcibly prevented, seek to get back the jobs they have left. If the union leaders are not willing to admit they have been mistaken in calling the strike, they will establish mass picket lines and all the other paraphernalia of fear and violence so familiar in labor relations. It is fashionable among “experts” in labor relations to minimize the extent to which violence prevails in the strategy of union leaders. But no person who takes the trouble to keep himself informed as to what actually goes on will be misled by this refusal to face the facts. The truth is that year after year fear and intimidation, amounting often to civil insurrection, continue to be standard tools of incompetent union officers who are out of touch with the real sentiments of their own members, conditions on the labor market, and economic reality in general.19

Each and every time that a union establishes a picket line during a wage dispute in an attempt to obstruct access to employment premises, or uses other coercive, intimidatory, and violent devices, the observer may be sure that the leaders of that union have made one or another kind of an error in judgment. They have misjudged conditions on the labor market or the temper of their own members or both. The businessman who thinks that the price of his product is too low attempts to correct the situation by the peaceful, civilized method of simply raising the price. If the product does not move at the new price, he may seek to increase demand by advertising or by improving quality. Using violence against his purchasers or competitors is simply unthinkable to him. The union leader, however, is not satisfied to proceed in this manner.

The strike itself is a far more drastic and effective method than anything normally available to businessmen. When justified by economic conditions, the strike alone will cause an employer to come to terms. Still, for reasons which should be apparent by now, union leaders have become accustomed to hiding their bad judgment by resorting to methods which are destructive of the basic principles of the free society. There can really be no doubt that the compulsion and coercion built into the structure of unionization are basically responsible for the way in which union leaders operate. Natural selection in such an environment brings to positions of authority in unions men who have neither the innate nor acquired characteristics necessary to intelligent union leadership. The strong-arm man finds an environment cut to his order; the able man of peace often finds the environment unsuited to his qualities.

Earlier in this book it was said that one of the best ways to the improvement of the material well-being of workers lies in the improvement of the market position of their employers. Efficient, profitable businesses are in a much better position to compensate their employees well than those which are losing ground. Many unions have grasped this point; but, instead of lending their efforts to improving the performance of employers, some unions have created monopolistic situations in which particular employers, and their employees, have profited at the expense of society as a whole. The closed shop is usually the key device in such cases. A union having a monopoly of all work assignments in a particular industry will exercise its power in a way which eliminates all business competition. Protected by such action, the employers will then make higher profits than they otherwise would, and the “take” will be split among them, the union, and the union members, in the form of relatively high wages, elaborate fringe benefits, and “gifts” to union officers. One must not conclude from this that unions thus raise the living standards of all workers. Quite the contrary: some workers (the employees of the employers excluded by the union’s monopolistic practices) are impoverished for the benefit of others.

Thus, if the union controlling all installation of electrical products in the city of New York refuses to permit the installation of electrical products manufactured outside the city, it has in effect raised a barrier against such products which neither the city nor the state government, under our Constitution, could raise. The effect of this barrier is to deny to consumers in the city of New York the benefits of competition in the production of electrical equipment. It is also to impoverish the employees of the employers who have been barred from the New York city market. This kind of monopolistic restraint of trade is not uncommon in the United States, as reference to official court records will demonstrate.20

In the preceding section it was shown that unionization seems to have had no effect in terms of raising the average wages of all workers. We are now in a position to understand the precise nature of the effects of unionization upon general wages. When unions destroy free markets, through either violent or monopolistic conduct, they actually do raise the real wages of those of their members who still have jobs, despite the fact that the new and higher wage levels require higher prices and less production.21 But wages and prices raised above the free-market level create unemployment in the industry affected by the monopolistic practices. The workers squeezed out of employment must then go somewhere else, bidding down wages in the free-market areas to which they gravitate. At the same time, consumers as a whole are exploited; they must pay higher prices for the products of the industries in which unions follow monopolistic practices. Many are concerned today over the plight of the nation’s teachers, whose incomes have not kept pace while the prices of the things they buy have been soaring. Many other members of society—pensioners and those not in a position to exert monopolistic pressures—suffer in exactly the same way. They ought to know the real cause of their disagreeable position. Unions and their members can and do raise their own wages over free-market levels; but in each and every instance that they do, they exploit their fellow-workers and consumers.

Compulsion and coercion as normal union methods, therefore, do not exhaust their vicious effects in the corruption and mismanagement of unions alone. They have untoward consequences for all workers and for society as a whole. Such situations as the one just sketched could not exist if unions were unable to monopolize job opportunities. Without the closed shop and other violent, monopolistic methods, no union would be in a position to block off markets; no union could frustrate the continental free trade which the Constitution commands and which has meant so much in the development of this nation.

Compulsion and coercion as standard union practices have also produced a structure of unionization in this country which tends to be industry-wide in character.22 The chances are very great that if unionism had proceeded on an entirely voluntary basis, a different structure would have resulted. Quite possibly, union structures would have tended to reflect our single-firm structures, with one or possibly several unions for each firm—a large union for, say, General Motors and United States Steel; and smaller unions for the employees of smaller firms. Had our unionization been so structured in fact, we should be much better off in many ways.23 As matters now stand, industry-wide strikes, always possible and very often imminent, have potential consequences so grave that it is questionable whether society can tolerate them. This is an unimaginably complicated and integrated society. The effects of an industry-wide strike are so widespread and unpredictable that there seems to be no end to the harm they may do.

Yet, the structure of unionization being what it is, union leaders are virtually compelled to take broad-scale action, even though they might prefer not to do so. For one thing, the leader of one big industry-wide union can scarcely agree without a struggle to different wage and other standards for the employees of different companies, even though the economic circumstances may vary considerably from one company to another. Political and other pressures within the union will compel him, against his better judgment in many cases, to insist that all members of the union receive more or less the same wages for similar types of work. But such a wage structure is as unnatural as a rule decreeing equal sizes of families or equal production rates would be. The consequence in many cases must inevitably be the disadvantaging of some firms and employees relative to others. Unemployment, too, must frequently result. Still, while realizing the probability of such undesirable results, union leaders are driven inexorably by the inherent nature of industry-wide unionism to strive for equal wages and working conditions for all their members.

Such unionism puts the union leader in an impossible position also in the sense that it tends to set one big union against all the other equally prominent unions. The railroad unions cannot afford to lag behind the other transport unions. The steelworkers must keep up with the mineworkers. The automobile workers must show that they, too, are up with the others, or ahead of them. Whereas we put pressure upon business leaders to offer high quality at the lowest possible prices, the structure of unionization as we know it creates an irresistible pressure upon union leaders to exact the highest possible wages for the least amount of work.

The instinct of self-preservation applies to societies as well as to persons. Although industry-wide unionism has been allowed to develop in this country, aided in many ways by governmental intervention or by failure of government to restrain lawless conduct,24 there can be little doubt that a line will be drawn somewhere, some time. As the dangers to a complex society posed by monopolistic unionism emerge more clearly, the freedom of unions will certainly be narrowed more or less drastically, and with this restriction will probably come the restriction or even the abandonment of other phases of economic freedom intimately related to the freedom of action of labor organizations.25

Many thoughtful persons have in recent years predicted that industry-wide unionism must sooner or later lead to the destruction of the free market as the basic system of economic organization.26 Such predictions are based upon the assumption that current trends toward monopoly unionization either will or should continue unchecked. On such an assumption, the prediction is doubtless well founded. There can really be no doubt that society will take the steps necessary to protect itself from the exploitative action of monopoly unions. Unions are minority groups, and will always remain such in the United States, as they are in most other industrial nations. That being the case, they can have no long-run delusions about what will happen to them when they achieve the goals toward which they now seem to be striving. “Public opinion” is always the same in the great strikes we experience: the strikes must be called off. More than that, “public opinion” is resentful of union leaders who fail to comply with the requests of politicians for “moderation.” Only a relatively few people were upset when Mr. Harry Truman, as President of the United States, threatened to take drastic action against the railroad unions during one of their nation-wide strikes.

Everywhere in the United States that unions have achieved monopoly status, the consequence has been a narrowing of their freedom to act. Speaking realistically, even the right to strike in a peaceful way for higher wages and better working conditions is already disappearing in certain areas of the economy. The form of the right remains, but the reality is almost gone—in the railroads and other transport industries, in the coal mines, in steel, and in other basic nation-wide industries.27 A society such as the United States simply cannot afford a universal strike in such basic industries for any extended period; and as this becomes more fully appreciated, the form of the right must vanish with the reality.

If wages and working conditions are not established by the interaction between employers, employees, and labor organizations, they must be established by some other process. One or another version of compulsory arbitration is the most likely alternative. But this will involve the substitution of compulsion for agreement in the wage-setting process. Government agents will tell employers what wages they must pay and employees what wages they must accept. If wages are to be fixed in this manner, there can be no doubt that prices, too, will have to be fixed. Once wages and prices are both fixed by governmental decree, it will be idle to think in terms of a free society.
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It is not a thesis of this book that the possibilities just sketched are “inevitable.” We can have pretty much the kind of society we wish to have. But if we wish to have a free society, we cannot condone or encourage conduct inconsistent with the basic principles of such a society. If unions are permitted to compel and to coerce, we are already tolerating conduct inconsistent with the free society, and we should not be surprised to find that the end results are inconsistent with those to be expected of the free society. An attempt has been made in this section to demonstrate that violent, coercive, compulsory unionism is the cause of both internal corruption in unions and an external structure of unionism which could, if allowed to continue unchecked, produce gravely antisocial results. It is even possible that the structure of unionism which we know could contribute to the total abandonment of the free society. For it must never be forgotten that there are many other tendencies in the same direction: discriminatory taxation, inflationary governmental policies, special subsidies to almost all powerful pressure groups, tariffs, and the many other similar interventionist measures which have been referred to in the preceding pages. There is no way of telling in advance just when the free society is lost; as David Hume said long ago, “it is seldom that liberty of any kind is lost all at once.” The only sensible thing to do is to guard against those developments which reason defines as inimical to the free society. When one can say that a society is no longer free, it is too late to do very much about it.

What Can Be

On the level of generalization, the problem of establishing a decent labor policy for the United States is not a very difficult one. Evils existing in American trade-union practice today are serious, even critical, for the free society; but they are also few, prominent, and easy to recognize: compulsion and coercion at the organizing level, violence and monopolistic pressures at the collective-bargaining level. A viable, effective labor policy would need only eliminate from unionism its violent, coercive, monopolistic practices. To put the matter another way, an enduring labor policy need only be oriented in terms of the basic operating principles of the free society—private property and freedom of contract. If this were done, it would not be necessary to engage in extensive, interventionist regulation of the internal affairs of trade unions, any more than it has been necessary extensively to regulate business partnerships and corporations, or any of the multitudinous other voluntary associations of the free society. Again, the collective-bargaining process could be left pretty much alone, with the peaceful interaction of unions, employers, and employees determining wage rates and other conditions of employment, much as the pricing process generally is permitted to proceed in an unhampered way in the free society.

Unions which grow to be large and powerful because of the services they render, rather than because they excel in coercion, need not be disturbed, any more than large business firms need be disturbed. For public opinion in regard to such unions will be as favorable as it is beginning to be in regard to large business aggregates, especially when the public is not induced by demagogic propaganda to fear large aggregates merely because they are large. In short, on the level of principle, with coercion and violence eliminated, unionization may be allowed the natural and free course of development which the intelligently operated free society allows to all private, voluntary associations.

Settling things on the level of principle, however, is not enough. We are interested in establishing an enduring labor policy, not in the abstract, but for the United States as we know it today. Success in such a project depends, among other things, upon familiarity with the particular problems of history, tradition, and law of the United States. The principles of bridge-building must everywhere be the same, but bridges are erected in particular places; and the engineer who hopes to construct a good bridge must know all he can about the site upon which the bridge is to stand. What can he in the labor policy of the United States depends to a great extent upon the way in which our policy has thus far developed. If we should find, for example, that there is absolutely no relationship between the policies suggested by the theory of the free society and the policies which actually have emerged in the United States, we should probably have to conclude that the analysis in the foregoing pages has been a mere intellectual diversion. But if we find that there is an intimate relationship between the theory and the actual evolution, we may be greatly encouraged to hope that the labor policy suggested by the theory of the free society may easily be translated into the labor policy of the United States. And we shall, in such a case, be in a position to make a more practical judgment as to the feasibility of measures suggested by the theory of the free society.

No policy, no code of laws, can be effective unless it enjoys the support not only of the citizenry as a whole but also of the persons to whom it is immediately applicable. Laws are effective only when most people obey them, and this is true no less of labor laws than of other laws. On the other hand, laws are not needed in order to discourage conduct which no one engages in, anyway. Thus, no objection can be made to labor-law proposals merely because they forbid conduct now common among trade unions. Yet, unless at least some trade unions and their leaders are disposed to obey the laws applicable to their activities, the problem of enforcement can become difficult.

These considerations, too, indicate the merit of the policies and laws suggested by the theory of the free society; and they point up the desirability of an examination of the labor policies and laws which have evolved naturally in the history of the United States. For the policies and laws of the free society are few in number and generally applicable in character; as a consequence, even though a majority of trade-union leaders should be reluctant to submit to them, the fact that other members of society on the whole submit to them gives promise that they can be made to work in labor relations, even though the job may be difficult. Experience with the actual evolution of labor policy in the United States must give valuable aid in settling upon the particular rules and methods most likely to achieve success in the future. We turn now to a survey of the experience of the United States in the field of labor policy and law.


Part II

EVOLUTION OF LABOR LAW AND
POLICY IN THE UNITED STATES

Employees shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection, and shall also have the right to refrain from any or all of such activities . . .

—The National Labor Relations Act, as Amended


Chapter 8

EVOLUTION OF LABOR POLICY: THE PRINCIPLE OF FREE EMPLOYEE CHOICE

Standing as close as we do to numerous disputes in the field of labor relations, we tend to see sharply and vividly some features, while others are blurred, out of focus, sometimes completely out of sight. This is unfortunate. The subject is broad and complicated. It has a history which cannot be neglected if we seek to understand. Institutions, activities, rules of law in labor relations which seem unimportant, which lack vividness in a narrow view of the subject, take on new importance when the perspective is broadened and deepened. Others, of colossal dimensions in a short view, assume more moderate proportions when the focus is lengthened. One can block out the sun with one’s thumb.

This chapter is designed to cover the field panoramically, and in historical depth. The aim is to establish the proper relative proportions of the various features of the labor relations field: to show what looms large in proper context.

Organization of Employees and Collective Bargaining

Sometimes facts are so large as to be virtually invisible. Beyond much doubt the rules governing labor disputes have over the years been the topic of the liveliest public debate, have provoked more sustained public interest than any other internal problem, and have excited the most notable political activity. For all that, not more than seventeen million of the nation’s sixty-odd million workers belong to trade unions; and the rate of union growth has shown no material increase for a number of years now.1 Whatever the explanation, we are far from being a nation of unionized workers. And this fragmentary unionization is one of those huge facts which, even though not obvious to all at all times, is of crucial importance in the real world.

Some attribute our fractional unionization and the sticky rate of union growth to the so-called anti-union character of the current labor relations legislation (the Taft-Hartley law). Others contend that there is an inherent limit to the organizing potentialities of labor unions and support their position by citing the fact that the proportion of unionization in the United States today is approaching that in other industrialized countries. Still others argue that unionism in general, and in the United States in particular, has really not very much to offer the workingman; that economic conditions in the United States are sufficiently favorable to make the average workingman at least vaguely aware of this; and that, therefore, if unions are prevented by law from coercing employees to join, as the current law purports to do, the natural result will be a decrease in the relative size and power of labor unions.

We shall make no attempt to weigh the merits of these hypotheses. For present purposes it is sufficient to note the basic fact that unionization of the American working force is far from complete, the further fact that the unionization which now exists is by no means stable, and the consequence that organization of the working force remains today a notably important subject for everyone concerned. Many unions are intent upon expanding their membership, either by enlisting employees who presently belong to no union or by raiding the ranks of other unions. “Organization” of nonunion workers is, in short, one of the important features of the field of labor relations. In the light of these factors it will come as no surprise that one of the major phases of labor relations law involves rules governing the organization of employees.

While unions number among their members considerably less than one-third of the working force, their social and economic influence may be far greater than that proportion suggests. And this possibility accounts for the second of the two major phases of the law of labor relations—that is, the rules governing the collective-bargaining process itself. For several reasons this process is considered more important than the bare membership figures of the unions would suggest; two of the reasons should be noted here.

In the first place, under current legal principles, a union representing only a bare majority of the employees within a given employment unit is nevertheless the exclusive bargaining representative for all employees in that unit, nonunion as well as enrolled members. In a unit of 10,000 workers, a union bargains exclusively for all even though it has only 5,001 members in that unit. Thus, bargaining by unions may directly affect many more employees than the bare union membership figures suggest.

In the second place, unionization is virtually complete in the basic industries which directly affect the whole country and the living costs of every consumer: mining, steel, manufacturing, transportation, and construction. With collective bargaining thus affecting production costs and prices to a substantial degree throughout the economy, it is entirely natural that the law assumes an interest in the process.

Another capitally important feature of our subject matter is that these two major areas of labor relations law—union organizational activities and the collective-bargaining process—have a single, common point of departure in the current legal structure: the principle of free employee choice. This principle, as conceived and largely as applied today, declares that individual employees have a protected legal right to join or not to join unions, or to participate or to refuse to participate in the concerted activities of labor organizations, according to their own choice, and free of coercion by either employers or unions.

Development of Free Employee Choice

The evolution of labor relations law in the United States may be described largely in terms of the history of the principle of free employee choice. Contrary to a rather common interpretation of American industrial history, this principle has always existed in the United States, at least in rudimentary form; it has never been unlawful for workers to form and join unions.2 On the other hand, it is entirely accurate to say that the principle has only recently come to occupy the central, dominant position which it holds now in the structure of labor relations law. For a time, the bare legal principle was subordinated in the real world to the right of employers and unions to use economically coercive techniques. Then for another period, labor relations law consciously and directly subordinated the principle of free employee choice to the national policy which gave central importance to the promotion of the growth of unions.

Until recently, despite the fact that an employee broke no law in joining or in refusing to join a union, both employers and labor unions were largely free, in the legal sense, to exert economic pressure in order to discourage or to compel, as the case might be, membership in labor unions. Employers had a right, according to common-law concepts, to refuse to hire or to discharge workers who showed an interest in unionization.3 Economic necessity or voluntary acceptance of trade unionism induced some employers to forego the use of their legal right to resist unionization. But this did not alter the legal principle; it only qualified the employer’s exercise of his undoubted legal right. Thus, in a period of labor shortage an employer might accept unionization, only to resist it when market factors were more favorable to him. On the other hand, for a longer time, extending indeed to the present, unions also were and have been largely free under the law to use certain forms of coercion as a means of compelling employees to accept union membership.

Toward the end of the nineteenth century there emerged in emphatic form the opinion that the power of employers to discourage unionization was much greater and more effectual than it should be. Put in more realistic terms, this point of view probably reflected the judgment that the power of employers to discourage unionization was much greater than the power of unions to compel unionization. For the aim of those who voiced such sentiments was not to free employees of coercion by both unions and employers. The aim, instead, was to eliminate only coercion by employers. At the same time that it was proposed to eliminate all possibilities of coercion by employers, the proponents of the point of view in question strove equally vigorously to erase such checks upon union coercion as the then-current law provided.4

This point of view achieved its widest acceptance among intellectuals, the people, and the politicians in the years between the two world wars. And the period of maximum acceptance coincided with the flourishing of interventionist economic thought. By interventionism we mean, of course, the theory that the state must intervene to correct the so-called imbalances and inequities which are presumed to be inherent in a free economic system. Naturally this interventionism was operative in much more than the labor sector of the economy: in the United States during the 1930’s it influenced farm, fiscal, and trade policies. But in the labor sector it started with the assumptions that the purchasing power of the so-called “masses” is the key to economic prosperity, that free market factors are always unfavorable to the “masses,” and that universal unionization is the most desirable method of correcting the unfavorable market situation and securing for the “masses” a high degree of purchasing power.5 These assumptions were translated into action consistent with general interventionist theory by throwing the force of government behind the union movement.

The product of the convergence of these two lines of thought was the period—roughly 1930 to 1947—during which tight legal restraints were imposed upon employers and virtually all legal restraints were removed from unions. The essential character of the period is reflected in two basic federal laws, the Norris-LaGuardia Act of 19326 and the Wagner Act of 1935.7 The Norris Act prohibited the federal courts from enjoining economically coercive activities by labor unions. The Wagner Act systematically outlawed every conceivable type of coercive activity by employers. Of these two laws, the Wagner Act was the more typical representative of the then-current interventionist theory. It not only prohibited all forms of employer coercion, but also created an elaborate governmental apparatus whose function it was to enforce the strictures of the law against employers and to direct the development of the expanded unionization which, under the circumstances, seemed inevitable.

Employees during these years had a clear, legally protected and enforced right to join unions. Their right to refrain from joining unions was not so clear.

This was the period when the labor unions flourished. Union membership grew from three million in 1934 to sixteen million in 1947. The American Federation of Labor, the parent organization of the craft unions, expanded its membership to more than six million. The new Congress of Industrial Organizations (CIO), originally a part of the AFL, brought unionism to workers in the mass-production industries: autos, steel, oil, and electrical equipment. Unions representing workers in the railroad and mining industries, already large and powerful, practically completed the unionization of employees in those industries. Unionization of the maritime and motor transport industries was likewise extended greatly. Stranger-picketing, sit-down strikes, mass picket lines, and secondary boycotts—either expressly condoned or ineffectually prosecuted—were commonly and frequently used organizational techniques during this period.8

The national government’s aid to unions during this period was not limited to the legislative branch and to favorable legislation; all branches of the government came to their aid. The Supreme Court of the United States, in a series of decisions which are called famous by some and infamous by others, erased the restraints upon union action which had formerly been applied under the Sherman Anti-Trust Act.9 Moreover, in an interpretation of the Constitution which it has now largely abandoned, it held that picketing, one of the most common of the coercive organizing devices of unions, was a form of freedom of speech which no court, federal or state, could constitutionally enjoin.10 Finally, it adopted a jurisprudential principle according to which the National Labor Relations Board, a quasi-judicial agency in the executive branch of government, was largely freed of judicial control in applying the already pro-union Wagner law in disputes between unions and employers.11 At the same time, in the opinion of many, the purely executive branch of government was likewise favorably disposed toward the large labor unions. By acts of the President himself, the Department of Labor, and the National Labor Relations Board, the weight and prestige of the executive department were thrown usually on the side of the unions in labor disputes, although the usual formalities of non-partisanship were observed and even perfected.

This, then, was the period in which the principle of free employee choice, subordinated to the policies encouraging collective bargaining and the growth of labor unions, became in effect the principle favoring only the employee right to join unions. And it is interesting to note that the statement of “employee rights” in Section 7 of the Wagner Act made no mention of any right to refuse to join unions. That statement read as follows:

Employees shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in concerted activities, for the purposes of collective bargaining or other mutual aid or protection.

If the Wagner Act’s statement of employee rights reflects the subordination of the principle of employee free choice to the policy favoring collective bargaining and concerted union action, the analogous statement of employee rights in the Taft-Hartley Act symbolizes the emergent dominance of the principle of free employee choice. As amended by the Taft-Hartley law, the statement of employee rights declares that:

Employees shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection, and shall also have the right to refrain from any or all of such activities. . . .

The Taft-Hartley law does not limit itself to a simple declaration of the bare legal right of employees to refuse to join unions. It goes as far in declaring unlawful the coercion of free employee choice by unions as the Wagner Act went in declaring unlawful such coercion by employers. Thus, on the level of principle, it is entirely accurate to say that free employee choice is the dominant concept in the Taft-Hartley law. The fact is, however, that according to interpretations of the law prevailing today, there are certain forms of coercion by unions which are permissible. As we shall see, there is also a strong opposing current of opinion, among students as well as judges, to the effect that the Taft-Hartley law was designed to prohibit every form of union coercion similar in principle to the forms of employer coercion prohibited by the Wagner Act.12 Here, however, we need only note that the promotion of collective bargaining is no longer the dominant feature of the national labor relations law. By specifically declaring an employee right to refrain from collective bargaining and by specifically prohibiting all union coercion of free employee choice, it becomes evident that collective bargaining, while still encouraged by national law and policy, has yielded the center position, and that the concept of free employee choice has taken its place. Both employers and unions are, under the Taft-Hartley law, prevented from coercively interfering with that choice.

The Appeal of the Principle

To understand the process whereby the principle of free employee choice has become dominant is to understand some of the most important features of economic, social, and legal thought in the United States. Understanding of this process is important also to a fruitful grasp of the character of the current labor policies and laws. It seems worthwhile, therefore, to sketch the factors which have been at work in the elevation of this new central principle, and then to note the extent to which the principle prevails in practice.

There has been an entirely natural and forseeable reaction during the last ten years to the excesses resulting from the relatively swift growth of labor unions and the substantial economic power which this growth has placed in the hands of union leaders. To put the matter simply, the American people, who have always been suspicious and resentful of great economic power, now suspect and resent the power of union leaders and are well disposed to arguments suggesting both diminution of that power and safeguards against abuses of the remaining powers of labor union leaders. Before unions achieved great power, many seemed to think that union leaders, unlike other men, could somehow be trusted absolutely. With experience of arrogant, antisocial conduct on the part of union leaders, the weight of opinion has shifted to the conclusion that labor union leaders are, after all, only men; and that, as such, they must be carefully watched and checked. This attitude has an importance in the current structure of labor policy in the United States which cannot be exaggerated.

At the same time, many in the United States remain sympathetically disposed to the “workingman,” and most people are convinced that much good is to be expected from collective bargaining. The problem, therefore, has been one of preserving collective bargaining while at the same time checking the arbitrary powers of union leaders.

With such a problem to solve, it has been natural for American thought to turn to the economic, social, and political philosophy of classical liberalism—the philosophy which over the years has exerted so strong an influence in our public and private lives. In this almost unconscious process of deliberation, the concept of free employee choice has again and again emerged as the most satisfactory practical expedient for reconciling antagonism toward arbitrary power with sympathy for the individual worker and faith in the institution of collective bargaining.

Classic liberalism has always regarded the individual, the freely choosing individual, as the only rational starting point in social, economic, and political analysis. Representative government has been the consequence in political life. The free market has been the consequence in economic life. And great emphasis on individual freedom of choice has been the general social consequence. Against this background, it becomes evident that the concept of free employee choice in the elaboration of labor policy must have an extremely strong appeal. It is literally unthinkable to many that everyone should be forced, if he wishes to work and live, into union membership.

Principle and Practice

Besides its strong influence on the law applicable at the organizing level, the traditional emphasis on the uncoerced individual permeates the law relating to collective bargaining as well. It is true that a valid collective agreement binds even those employees in a bargaining unit who have voted against the union; and to that extent individual bargaining has given way to the collective, majority-rule concept. But it must be remembered that under the law freely choosing individuals—a majority of them in any bargaining unit—decide in the first instance whether there should be any collective bargaining at all. Furthermore, a feature of labor relations legislation in the United States is a provision safeguarding the right of individual employees to present their grievances directly to their employer, without operating through the union. Naturally, a grievance so presented is in a somewhat disadvantageous position. The union itself is likely to discourage the employer from giving nonunion employees favorable treatment. But the fact remains that even in the area where the greatest inroads have been made, the principle of individual autonomy has prevailed to the greatest practical extent.13

Furthermore individual freedom is a definitely vital factor in the stages leading up to the conclusion of a collective agreement and determining its content. The individual has a legally protected right to refuse to participate in the strikes and other activities in which unions engage during the collective-bargaining process. As a matter of legal principle, a union may not either physically or economically coerce an employee who has refused to participate in a strike. One of the central problems in labor relations law, however, is that of translating this legal principle into practical operation. For as matters stand today, the law and law-enforcement agencies do not effectively protect the individual employee against various types of union coercion. Picketing, with its frequent concomitant of violence, is still permitted; and union control of many job opportunities constitutes another legally permissible method, in many states, of coercing employee acquiescence in union action.14 The fact that compulsory unionism and picketing are two of the most frequently discussed of all topics in the field of labor relations is largely explained by the continued emphasis on individual free choice.

Liberal orientation in terms of the individual and the free market account likewise for the rule that, during a strike, new workers may apply for the position vacated by the strikers.15 The existence of this rule establishes, in fact, that free-market principles still theoretically control the determination of wage rates, notwithstanding the elaborate apparatus of collective bargaining; for the rule merely embodies the classical liberal principle that conditions on the market shall be the determining factors in the establishment of wage rates. As long as unions may not prevent employers from advertising for workers, and workers from seeking employment during a strike at wages satisfactory to themselves if not to the strikers, the strike itself is no more than an evolved form of the traditional technique indispensable to the operation of any free market—namely, the refusal to deal on unsatisfactory terms.

Again, however, it must be noted that inadequate laws and law-enforcement permit unions to engage in activities, such as picketing, which carry a menace directly or indirectly of physical violence. While sit-down strikes, outright violence, and other physical interferences with the peaceful operation of the labor market are prohibited, it is not at all rare to witness depredation and violence during strikes, especially in areas where union leaders are both politically powerful and unscrupulous, and where the police are either unable or unwilling to establish order.16 Nevertheless, there is no doubt of the theoretical illegality of such union conduct and, consequently, of the theoretical legal dominance of the position of the individual worker.

The continued vitality of free-market principles is responsible also for the existing rules which limit the degree to which independent union organizations may combine their forces and thus impose monopolistic pressures in the collective-bargaining process. It is unlawful, for example, for a union to call a strike against one employer, or to refuse to work on that employer’s products, simply because another union has a dispute with another employer (the so-called secondary boycott tactic). Here too, however, the logic of the law is not entirely clear in some respects, and the law itself is by no means effectively enforced.17 Secondary boycotts and the degree to which they should be prohibited likewise represent an area of current public debate.

Of all the subjects of present-day debate, however, the outstanding one is that concerning so-called industry-wide bargaining. The term itself, like others in labor relations, creates considerable difficulty. In some instances it refers to the situation in which a union bargains collectively with all the firms, throughout the nation, engaged in a particular form of production, such as coal mining, petroleum production, or steel fabrication. In other instances it may be used to describe collective bargaining with all the firms in one industry in a smaller area, such as a part of a city, an entire city, or some larger region. Another source of difficulty lies in the uneven extent to which such bargaining prevails even within given geographical areas. In other words, it is rarely true that a union bargains simultaneously with all the steel companies, coal companies, etc., in any given area. A final difficulty is created by the fact that the agreements actually reached in this ambiguous process of industry-wide bargaining do not apply exactly the same terms and conditions of employment even to all the companies which have participated. For all these reasons it is extremely difficult to discuss the so-called subject of industry-wide bargaining in coherent and precise terms. Or, to put the matter another way, it may well be that there is no single intelligible subject of discussion presented by the term “industry-wide bargaining.”18

The fact remains, however, that a strike simultaneously of a large number of railroads, steel mills, or coal mines has distinct effects upon the general public. It can be disastrous for many people if prolonged.19 And the pressures for a solution of the so-called problem of industry-wide strikes are therefore great. (Incidentally, the same kind of pressures exist, and pose generally the same kinds of problems, in cases of strikes against local, monopolized transit and utility systems.) Under current federal law, “industry-wide” strikes are subject formally to basically the same rules as all other strikes; and collective bargaining, aided by the mediation efforts of governmental agents, is relied upon as the ultimate technique of settlement.20 The only important formal difference in the legal treatment of these strikes today lies in the provision for a temporary injunction against them when they are found to imperil the public health or safety, whereas other purely economic strikes are on the whole lawful and unenjoinable as such.

The basis of the current legal approach to these “emergency” strikes is the traditional reliance upon voluntary methods of settling economic disputes, the traditional liberal reluctance to impose upon private parties a governmental determination of economic issues. The hope is that the dispute will ultimately be settled through collective bargaining during the eighty-day period of the temporary injunction, without substantial governmental intervention and coercion.

Many state and municipal governments in the United States have chosen to impose compulsory governmental arbitration in cases of local transit and utility strikes.21 And on the national scene, considerable dissatisfaction with the present law is shown, especially by labor union leaders and by scholars and politicians sympathetic with the point of view of those labor leaders. These critics contend that the current device of the temporary injunction is unfair to the unions, that it penalizes them and favors the employers. They assert that the industries should be seized by the government and profits confiscated. They do not take the further logical step of proposing that wages be confiscated, or that individual workers be compelled to remain at their jobs during the dispute. Nor do they insist upon compulsory arbitration or the fixing of wages and working conditions by government fiat. Their aim is instead to weaken employer resistance to union wage demands by expropriating profits for as long as the employers refuse to grant increases in the amount asked by the union. The objective seems to be, not to destroy or supplant the market determination of wages, but merely to rig the market heavily in favor of the unions.22

This objective, as we shall see repeatedly, rather than socialism or communism, seems to have been historically the dominant one of the union movement in the United States.23 Constantly in opposition, traditional liberalism attempts to preserve the free and peaceful market determination of wages and working conditions. While accepting and promoting the principle of free association, subject to the principle of free employee choice, traditional liberals hope to preserve the right of individuals or groups of individuals to work or not to work in accordance with their own, uncoerced desires.


Chapter 9

FREE EMPLOYEE CHOICE AND EMPLOYER COERCION

The labor relations legislation of the 1920’s and the 1930’s did not create the legal right of employees to form and join trade unions; that right was recognized by the common law, prior to the enactment of the labor relations legislation.1 Accurately stated, the effect of the labor relations legislation was to extinguish another right recognized by the common law: the right of employers to resist and discourage employee organization by means of the peaceful exercise of their own property and contract rights.2

The Common-Law Background

The common law, while recognizing the right of employees to form and join labor unions, also recognized the right of employers to hire or fire workers at will, at least to the extent that the employers themselves had not voluntarily relinquished such a right by means of an express contract of employment. In the absence of a limiting contract, employers were free at common law to refuse to hire or to fire employees who insisted upon joining unions.3 Of course, if an employer chose to hire or to maintain in employment workers who belonged to unions, he was free under the law to do so. Thus, in periods of labor shortage when economic conditions were exceptionally favorable to workers, employers would find it more difficult to resist unionization, assuming that they would want to do so. More or less continually favorable economic conditions probably account for the substantial employee organization which existed at different times, even during the common-law period when employers were legally free to resist unionization through lawful, nonviolent means.4

Besides being in a legal position to hire and fire at will, employers could prohibit organizational activities on company premises, criticize unionization freely, threaten to fire or to deny promotion to employees who joined unions, hire only on condition that employees refuse to participate in union activities, and could, in general, utilize all peaceable means to discourage unionization. About the only peaceable economic means of resisting unionization which the common law denied to employers derived from the common-law principle against combinations in restraint of trade. Some courts held that separate employers could not agree among themselves to refuse to hire workers who were known to favor unionization (the so-called blacklisting technique).5

Under the common law, therefore, the question of whether or not there should be unionization of employees was considered a question of no special or unique significance. It was viewed in very much the same way as the question of the particular wage level. The common law established no upper or lower limits on the wage level; wages to be paid or received were left to the free play of economic forces. Employees were legally free to ask whatever wage they wished; employers were legally free to offer to pay whatever wage they wished. The actual wage paid was fixed, not by law, but by the interrelationships of the wishes, desires, and capacities of employers and employees.

The common law recognized the right of employees to refuse to seek work at wages unsatisfactory to themselves. And, despite uninformed opinion to the contrary, it likewise recognized the right of groups of employees to cease work in concert, to strike, where the wage level was unsatisfactory to them.6

The same situation prevailed in regard to the preliminary stage of self-organization. On the whole, in both cases, the common law prohibited only violent or monopolistic action. As we shall see later, in dealing with common-law restraints upon union action, there was considerable difference of opinion among common-law judges in the United States as to the exact types of union action which fell within the prohibitions of violent or monopolistic conduct.7 And it is in a certain sense regrettable that positive labor relations legislation intervened before the evolutionary processes of the common law could operate to smooth out these differences, or at least to pose the central issues in a succinct and manageable manner. It is entirely possible that certain problems which vex labor relations law today, even under the comprehensive statutes, might have been solved sooner and more satisfactorily had the common law had more time to clarify the issues, if not to advance definitive solutions.

The fact is, however, that only five years or so after the production of the common law’s most definitive statement of its attitude toward unionization and collective action by employees, political forces became so strong as to produce the so-called pro-labor legislation. It was in 1921 that Chief Justice Taft, speaking for the United States Supreme Court, eloquently stated the common-law attitude toward, and acceptance of, the right of employees to organize labor unions.8 Five years later, in 1926, came the first of the more significant interventionist types of labor relations legislation, the Railway Labor Act;9 in 1932 came the Norris-LaGuardia Act which, by drastically limiting the jurisdiction of the federal courts in labor disputes, virtually denied them any role in shaping the common law;10 and then, in 1935, the enactment of the National Labor Relations Act (the Wagner Act) gave to an administrative agency, the National Labor Relations Board, the major, if not exclusive, function of developing labor relations law and policy.11

These two statutes, the Norris-LaGuardia and Wagner Acts, changed the course of development in labor relations law. While physically and economically coercive union action had been the major concern of the common law, the federal Norris Act and its counterparts in state legislation went a long way toward erasing this concern by denying courts jurisdiction except over the most flagrantly violent union conduct. Meanwhile, although the common law had scarcely concerned itself with the use by employers of their economic position to resist and discourage unionization, the Wagner Act intervened to eliminate employer resistance to unionization much more efficaciously than the common law had ever been able to control union organizational activities.

The National Labor Relations Act

The original Wagner Act was designed to eliminate every type of effective employer resistance to unionization. With certain relatively unimportant modifications, the same is true of the current version of the Wagner Act; that is, the Taft-Hartley Act. (The official title of the Wagner Act was the National Labor Relations Act. The Taft-Hartley Act is merely the informal title of the amendments made in 1947 to the NLRA. Thus the current statute is officially known as the National Labor Relations Act, as Amended. When speaking of the current law, we shall use the abbreviation “NLRA.”’ In instances where the current statute differs from its predecessor we shall use the terms “Taft-Hartley” and “Wagner.”)

The NLRA went about eliminating the employer as an obstacle to employee organization by means of two interrelated legal provisions: first a broad declaration of the right of employees to form and join labor unions and to participate in concerted activities;12 and then a positive definition of five so-called employer “unfair labor practices.”13 Viewed as a whole, these five unfair practices cover every conceivable type of employer activity which might have the effect of coercively impeding unionization. Moreover, the Act does not rely upon traditional judicial methods and private legal actions brought by employees or labor unions as means of enforcing its policies. Instead, the expense and the burden of prosecuting the policies of the Act are borne by the government; i.e., by the taxpayers. The National Labor Relations Board was specially created both to prosecute and to judge cases brought under the Wagner Act.

The Taft-Hartley Act changed the procedure slightly by putting the function of prosecution largely in one agency and the function of adjudication in another; it also expanded somewhat the role of the constitutional courts in reviewing the activities of the National Labor Relations Board.14 Both the Wagner and Taft-Hartley Acts include among employer unfair practices any form of employer coercion designed to discourage employees from cooperating with the government in the prosecution of the policies of the NLRA.15 It seems accurate to say, in summary, that under the NLRA the employer’s use of economic power as a means of discouraging or frustrating employee organization is totally prohibited.

Employer Unfair Labor Practices

A brief sketch of the five unfair practices defined in the Act will more concretely demonstrate the extent to which employer interference in the organizational process is prohibited. The first unfair practice is a generic prohibition which covers all the others. It states that it is an unfair practice for an employer to interfere with, restrain, or coerce employees in the exercise of the rights to form and join labor unions and to participate in concerted activities.16 The second unfair practice forbids the employer to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it (that is, an employer may not do anything which would tend to weaken a union’s total allegiance to the employees).17 The third unfair practice, specifically addressed to the employer’s control of employment terms and conditions, declares that he may not deny employment or adjust the conditions thereof on the basis of an employee’s sentiments in regard to unionization.18 The fourth unfair practice repeats the prohibition of the third, but is applicable only in instances of employee participation in the prosecution of suits under the Act.19 The fifth unfair practice declares that it is unlawful for an employer to refuse to bargain collectively with the union designated as their representative by a majority of employees in an appropriate bargaining unit.20

Property Rights and Unfair Practices

The central problem in the vast majority of employer-unfairpractice cases concerns the degree to which these prohibitions qualify rights and privileges accruing to employers under preexisting traditions, customs, and laws. Freedom of speech, private property, and free contract are concepts of a certain vitality and force even today in the United States. They are, in fact, rather widely considered as more than mere abstractions or empty generalizations which time and the so-called complexities of modern life have robbed of real significance and social utility. The most critical of these concepts today, the concept of private property and the practical incidents thereto, is often considered to be not a mere shibboleth designed to shelter privilege but the best practical method of serving the social aim of utilizing human and material resources in the manner most advantageous to society as a whole; that is, the most sensible basis of production.

The operation of the NLRA can be best demonstrated and appreciated in terms of the accommodation which has been effected between its provisions and the traditional common-law view of the scope of private-property rights.

A fundamental aspect of the traditional right of private property accords to every proprietor the control of the use of his land, buildings, factories, or other subject of the property right. As a proprietor, an employer has the right to place such limits as he wishes upon the activities of workers on his property. The workers are usually admitted to that property in order to perform the work for which they have been engaged. Activities unrelated to that work may, under the traditional view, be permitted or prohibited, as the employer wishes. Viewed purely in the light of the common law, the employer might prohibit the use of his property for any purpose related to organization of a labor union, while permitting other types of employee activity unrelated to production—as, for example, athletic events or social gatherings.

The NLRA declares, however, that an employer may not interfere with, restrain, or coerce employees in the exercise of their right of self-organization. And thus the question arises whether the pre-existing right of private property has been modified, for if the employer forbids the use of his property for organizational purposes, it may be contended that he is interfering with or restraining employees in the exercise of their right of self-organization. The same argument may be advanced if the employer refuses to permit union organizers to enter upon his property. On the other hand, it is highly doubtful that the Congress of the United States, in passing the NLRA, intended to compel employers to help employees in their organizational efforts. The provision prohibiting employers to contribute support to labor organizations is relevant here. It can scarcely be contended that by prohibiting employer interference or restraint the law intended to force employers to make a positive contribution to organizational efforts, when a provision of the law clearly prohibits such contributions.

The practical application of the law has resulted in a series of adjustments of the property rights of employers and the rights of employees as declared in the NLRA. No employer has ever been compelled to permit organizational activities on his premises during working hours; but, unless employees have abused the privilege, they are held to have the right to engage in organizational activities during nonworking time (lunch periods, or periods before work begins or after it ends).21 In those situations where employees live as well as work on the employer’s premises, as on merchant ships or lumber camps, the employers are required to permit access at reasonable times to union organizers.22 This rule has been extended to the point where, in a company-owned town, the employer has been required to permit union organizers to rent a meeting hall if that meeting hall is made available to other organizations in which the employees are interested.23 Along similar lines, unions are sometimes held to have the right to distribute their propaganda on property owned by the employer, although the highest legal authority is now to the contrary.24

The theoretical goal of the courts has been to provide some practical scope for the right of self-organization without impinging upon the social values which underly the employer’s property rights. Thus it has been common for the courts to say that “working time is for work.”25 And, where use of company premises even during free time might reasonably be expected to result in serious impairment of the essential commercial function (as in the selling area of a department store) the courts have upheld the right of the employer to prohibit all organizational activity during free time as well as during working time.26

Similar considerations have led to largely similar conclusions in reconciling other features of the NLRA with the property or contract rights of employers. Thus the traditional right of the employer to hire or fire at will, or to control promotions, demotions, wage increases or reductions still prevails.27 But the courts have interpreted the NLRA as prohibiting the exercise of this right in a manner designed either to discourage membership in a union which the employer disapproves or to encourage membership in a union which the employer favors.28 The NLRA itself contains a modification of this general rule. Employers may enter into “union-shop contracts” with unions which represent a majority of employees in an appropriate bargaining unit. Such contracts provide in general that after a nonunion employee has been hired he must join the union, or at least offer to join and to pay union dues, as a condition of continued employment. If he refuses, he may, under such a contract, be discharged; and the law itself provides that a discharge pursuant to such a contract is not unlawful, even though the effect may be to encourage union membership.29 (It should perhaps be mentioned here that, as a general rule, the employer may consistently with the NLRA concede entirely or share with a union, pursuant to a collective agreement, all or any part of the control of employment terms and conditions derived from his common-law private-property rights.)

Freedom of Speech and Free Employee Choice

One of the profound problems raised by the NLRA’s prohibition of employer interference in the organizational process concerns the right of employers to criticize and condemn labor unions. By and large, this has been considered a constitutional problem. It has been thought that a prohibition of employer criticism of unions must necessarily be analyzed in the light of the constitutional right of free speech. Here, however, as in many areas of so-called “constitutional law,” the emphasis upon the constitutional analysis may have done more harm than good. It may have tended to conceal the true dimensions and character of the problem.

In the first place, analysis must be addressed to the legislation itself. One must ask whether the NLRA intended to silence the employer entirely during the organizational process. It is academic at this time to relate this question to the original NLRA (the Wagner Act), since the Taft-Hartley amendments in part addressed themselves specifically to the problem. A provision added by the Taft-Hartley Act expressly declares that a statement of opinion by an employer may not be regarded as an unfair practice in itself, or evidence of an unfair practice, unless the statement contains a threat of force or reprisal or a promise of benefit.30

The mere fact of the deliberate insertion of this provision suggests the acceptance by Congress of the social utility of permitting employers to speak freely on the subject of unionization. It also strengthens the inference that labor policy in America is today oriented primarily in terms of free employee choice, rather than in terms of the single-minded promotion of labor unions and collective bargaining. For the new “free speech” provision, by condemning only those statements which contain threats or promises, recognizes the continued existence of a right in employers to speak out liberally on the merits of unionization.

Of course the law does not limit employers to scholarly, objective dissertations on the general subject of unionization. The employer is permitted to address himself specifically to the union which seeks to organize his employees, to point out defects in that union or its administration, even to state in a general way that employees will gain nothing by designating that union as their bargaining representative.31 But he may go no further. He breaks the law if he offers any concrete benefit in return for a vote against the union, or if he threatens to withdraw benefits from the employees should they vote for the union.32

In summary, the extent to which the law permits employers to speak on the subject of unionization does not impair the principle of free employee choice. On the contrary, by maintaining the prohibition against economic coercion on the part of employers but at the same time making available to employees such arguments as employers can adduce against unions, the probability is that the area of effective choice by employees has been widened and deepened. The opportunity now available to both unions and employers to point out each other’s defects tends to give employees a broader basis of judgment. It also emphasizes to unions and employers that the employees themselves are the central subjects of the national labor policy. Unions and employers are made strikingly aware of the power of the employees, and in the process it can hardly be doubted that substantial advantages accrue to the employees. The Taft-Hartley Act’s emphasis on employer free speech is therefore to be regarded in principle not as a favor to employers but as an integral element of the concept of free employee choice.

Free Employee Choice and Majority Rule

The current emphasis upon employee free choice may be perceived in another aspect of the modification made by modern legislation on pre-existing employer rights. Previously an employer was legally free to recognize as exclusive employee representative even a union which had enrolled none or only a small minority of his employees.33 As a matter of history, many unions had through the use of economic pressure gained bargaining status while lacking representative status. By means of picketing and secondary strikes and boycotts, strong unions had been able to compel employers (and employees) to accept them as exclusive bargaining representatives, even though none of the employees involved were members of those unions.34 In some cases unions even found it possible to compel employers to discharge nonunion employees and to replace them with union members.35

These possibilities were condemned in principle even by the Wagner Act and have been more explicitly condemned in certain changes made by the Taft-Hartley Act. The implicit condemnation of the Wagner Act was to be seen in three of its provisions: the provision prohibiting employer interference with the exercise by employees of the right to form unions of their own choosing; that declaring unlawful any employer assistance to a labor organization; and that requiring employers to bargain only with unions representing a majority of employees in any bargaining unit.

The clear implication of these provisions was, of course, that an employer should not recognize and bargain with a union which represented less than a majority of his employees. However, since the law did not provide any direct method of preventing minority unions from exerting economic pressures for recognition, employers were often compelled to deal with such unions if they wished to continue in business. No help could be expected from the National Labor Relations Board under the Wagner Act, since that agency felt that its primary function was to promote collective bargaining, entirely without regard to the question whether such bargaining was desired by the employees concerned. And so, while the Wagner Act condemned and prohibited employer interference with the free choice of employees, it condoned such interference where union coercion compelled the employer to interfere.

In the light of these factors it is entirely accurate to state that the Wagner Act was not basically preoccupied with any meaningful concept of free employee choice. It was concerned with that choice only when employees happened to be interested in unions. In short, the Wagner Act presented and protected one choice alone: the choice of belonging to a union.36

One of the central purposes of the Taft-Hartley Act was to make equally effective the choice of not belonging to a union And to this end several of its new provisions were directed. But proper appreciation of this phase of the current legal structure requires systematic analysis of the provisions dealing with union action in connection with employee organization—the subject of the following chapters.


Chapter 10

UNION ORGANIZATIONAL METHODS AND THE FREE CHOICE OF EMPLOYEES

It has become evident in the last few years that one of the great problems in American economic life concerns the methods used by unions in organizing employees. Attempts to hide, to disguise, or to ignore the existence of this problem have failed. Events have demonstrated that the common law’s preoccupation was not, as has so often been charged, mere proof of the class-conscious prejudices of common-law judges against the legitimate economic aspirations of the working population. Instead, it now seems that the common-law judges were concerned with maintaining only the dynamic equilibrium of human rights, and especially the right to be free of coercion and intimidation. For recent legal developments, reflecting profound and widely shared sentiments among all the people, have taken up again the analysis and even the precise approaches of the common law, after an interregnum during which the nation as a whole seemed to have accepted the contentions that the common-law attitude had been misdirected, that in fact unions could do no wrong, and that only the subservience of judges to the arbitrary and unfair principles of “capitalism” stood between employees and universal unionization.

Actual experience with a unionism allowed to utilize all conceivable organizational techniques has produced unforeseen results. For one thing, under the most favorable circumstances unions have not succeeded in organizing the entire working force. Even more important, the organizing methods themselves have become the subject of widespread criticism and, consequently, of a legislative control which seems to have taken up where the common law left off.1

Peaceful Solicitation versus Coercion

Union organizational techniques in the United States have varied remarkably little over the years. Methods practiced around 1800 prevail today.2 There have been some refinements and extensions, a greater efficacy in some instances because of the greater and more widespread power of modern unions, but nothing new in principle. Today, as 150 years ago, union organizational devices fall into two great categories—coercive and noncoercive.

The simpler of these categories is that of the noncoercive techniques. Among these may be mentioned the peaceable solicitation of union membership at the place of employment, at the worker’s home, or at a meeting place which may be rented by the union for the occasion. The characteristic element in peaceable solicitation is an appeal to the nonunion employee’s conception of his own interest. In effect, the union organizer tells the nonunion employee that he will be better off if he joins the union. The argument is addressed to the employee and the decision rests with him. In peaceable and noncoercive solicitation, the employee is subjected to no threat of economic or physical reprisal emanating from the union if he rejects membership. He may be told that the employer or the “market” will treat him badly if he does not join the union (just as the employer in the analogous situation may tell him that he will be worse off if he joins the union). But a union oversteps the bounds of noncoercive solicitation if it also asserts, expressly or implicitly, that it will harm the employee physically or economically should he decline to join.

Coercive Techniques: Picketing

The coercive organizational techniques all carry an express or implicit threat of reprisal, in the form of either physical or economic harm; but, unfortunately for analysis, they are very often “mixed categories.” They often combine both physical and economic coercion, and in some instances contain also elements of noncoercive solicitation—a fact which has led to confusion in the law.

The coercive organizational techniques are imbedded in the classic union activities: picketing, secondary strikes and boycotts, and compulsory unionism. Some of these activities may be carried on in a noncoercive manner; but in practice they are usually coercive—physically, economically, or both physically and economically. For example, picketing, a union activity which has created considerable ambiguity in the law, may be analytically subsumed under all the known categories: entirely noncoercive, physically coercive, economically coercive, or any combination of the three. A single person walking up and down before a factory, carrying a sign exhorting the employees to join his union, certainly coerces no one if his conduct actually signifies nothing more than an attempt to secure the attention of the nonunion employees. Such picketing is the simple equivalent of noncoercive solicitation of union membership. But it becomes entirely another thing if it is designed as, or understood to be, a signal which places an embargo around the factory and thus threatens its economic life.

In the United States, picketing, even by a single person, has commonly, if not usually, such embargo effects and purposes.3 It is commonly understood, and even made a part of union “laws,” that no member of a union will enter picketed premises.4 A member of the truck drivers’ union will usually not deliver items to a picketed factory. Members of the building trades unions will not enter a picketed construction project. Little imagination is needed to realize that under such circumstances picketing which appears innocuous may, in the complicated American economy, carry with it a threat of economic suffocation of the business involved, and with it the livelihood of its workers. It is, in short, an effective weapon. In many instances it is a deadly form of economic coercion. Employees otherwise inclined to refrain from joining the union will be coerced economically by the embargo into joining. In fact, one may usually infer from the mere existence of picketing that the employees have in the exercise of their own free choice already refused to join the picketing union. Had they not refused, the picketing would not have been necessary.

For there is no need of picketing when employees voluntarily join a union. When they do so, the law requires their employer to recognize and bargain with that union.5 It is not necessary for the union to picket in order to secure bargaining status. So the simple existence of a picket line, however peaceful it may seem on the surface, carries in itself a strong implication that the union is intent upon economic coercion. The implication is stronger than ever today, since unions and employees have a protected right to engage in all forms of peaceable, noncoercive organizational activity. Today the very presence of picketing is a sign, usually, that noncoercive methods of solicitation of union membership have failed to persuade employees to join the union responsible for the picketing.

Secondary Action

Very closely related to picketing among the coercive organizing techniques are those union activities known as secondary strikes and boycotts. Secondary strikes and boycotts are usually, though not always, used as organizational techniques. In a secondary strike a union creates a work stoppage in one employment unit as a means of putting pressure on some other employer and his employees. As a general rule, the mere existence of a secondary organizational strike, like the mere existence of organizational picketing, definitively indicates that employees have refused to join a union. The secondary strike is a form of economic coercion applied when peaceable and noncoercive organizing techniques have failed to persuade employees to join the union.6

A study of hundreds of secondary strikes and boycotts in American history, past and recent, makes it possible to present a characteristic example. Employees of one employer refuse to join a certain union. That union represents the employees of a second employer, whose services or patronage are essential to the continued, existence of the first employer. By calling a strike against the second employer, the union thus squeezes tightly the first employer, endangering both his business and, accordingly, the livelihood of his employees. This is economic coercion of a most stringent kind. It might be called economic blackmail or, better, predatory monopolistic pressure.

Employers and employees who find themselves in such a predicament can usually resist only for a very limited time. If the law does not afford them immediate relief, either the employees will give in and join the union, or the employer may feel that he must, in order to preserve his business, add his own economic pressure to that of the union and compel his employees to join, threatening to discharge them if they refuse. Consider the pressures which the truck drivers’ union may exert when attempting to organize the employees of any employer whose business depends entirely on the delivery or consignment of raw materials or finished products by means of trucks. Such pressures become very great where the products involved are perishable or where time exigencies are otherwise imperative. Always a powerful weapon of economic coercion, the secondary strike in the latter circumstances is irresistible.7

The secondary strike need not involve a complete stoppage of the work done by the employees of the secondary employer. The union may command those employees to refuse to perform services related only to the business of the primary employer under attack, leaving them free to continue to perform those parts of their duties which relate to the affairs of other employers.8 If those other employers happen to be competitors of the employer primarily under attack, the coercive character of the secondary strike, even though it be only a partial secondary strike, becomes greater.

The secondary boycott is a broader and less well-defined method of imposing the pressures evident in the secondary strike. In fact, the secondary strike may be regarded as a species of secondary boycott. In all secondary action the union seeks to apply coercive pressures indirectly on the primary employer. This is necessary in the nature of things because, owing to its failure to organize the employees directly by peaceable, noncoercive means, the union must work in other ways. In the broad category of the secondary boycott, the union will bring to bear on the primary employer the economic pressures of his suppliers or customers.

There is no general agreement on the use of this terminology in the United States, but for present purposes we may distinguish the secondary boycott from the secondary strike on the basis of the means utilized to impose the pressure.9 The secondary strike imposes the pressure through the indirect means of a secondary work stoppage. We shall call a secondary boycott the imposition of the pressure by demands addressed directly to the suppliers or customers of the primary employer. Thus, where a union appeals to the public to cease purchasing the products of a certain employer, the activity may be called an attempt to induce a secondary boycott. If the general public does in fact refuse to purchase, the refusal itself may be called a secondary boycott. Some may question whether such a secondary boycott is properly categorized as coercive. There is merit in such doubts, but they are largely irrelevant. Of all the kinds of secondary boycotts, that involving a simple appeal to the general public is the most rarely used and the least successful. It is rarely used for the simple reason that a union has no entirely effective means, as yet, of coercing the general public; it is unsuccessful for the same reason. The public is generally more interested in the quality and the price of an employer’s product than in whether or not his employees have chosen to be represented by a union.

Accordingly, union appeals to the general public are rare. Such appeals are usually directed, instead, to persons or groups against whom the union is in a position to exert one form or another of economic coercion. One of the more common types of secondary boycott is known as “blacklisting” in union publications which are read by both union members and employers interested in the union.10 When a business is “blacklisted,” union members are under an obligation, more or less strictly enforced, to refuse to purchase the products of that business. If they are found purchasing such products, different penalties may be imposed, ranging from social ostracism, to reprimands, to fines, or even expulsion from the union. If an employer persists in dealing with a “blacklisted” employer” he takes the risk of being added to the blacklist himself or of having a strike called against him.11 There can thus be no doubt of the accuracy of defining the “blacklisting” types of secondary boycotts as fundamentally coercive: they are not disinterested appeals; they contain threats of economic reprisal.

An essentially similar, but even more efficient, type of secondary boycott is the one imposed by what are colloquially called “hot-cargo” contracts. “Hot-cargo” clauses are often to be found in collective agreements between unions and employers.12 By the terms of such clauses, the employer undertakes to refuse to do business with any employer who is involved in a labor dispute. It makes no difference that the labor dispute arises from the refusal of employees to join a union and from the efforts of that union to coerce them into joining. The secondary employer undertakes in either case to refuse to deal with the primary employer. As regards the primary employer and his employees, the secondary boycott imposed by means of a “hot-cargo” contract is as economically coercive as picketing or the secondary strike. We need not inquire at present, therefore, into the means whereby unions induce employers to participate in “hot-cargo” contracts. We are concerned here only with the methods used by unions to compel employees to join, after peaceful, noncoercive attempts at persuasion that are privileged and protected by law have failed. In the context of such an investigation, the “hot-cargo” type of secondary boycott must definitely be characterized as economically coercive, especially as regards the employees of the primary employer. It is an instrument of reprisal.

Compulsory Unionism

There is one other form of economic coercion which must be mentioned here because of its widespread use and historical importance in the United States. That is the institution of “compulsory unionism.”13 Compulsory unionism means that an employee must be a union member and keep up his union membership if he wishes to be given a job or to be maintained in employment. It is the logical counterpart of the condition in which employees are compelled by an employer to refuse to join unions if they wish to secure or to maintain employment. If it is economically coercive for an employer to refuse employment to men who insist on joining unions, good sense and logic require that union insistence upon union membership as a condition of employment be likewise characterized as economically coercive. There is no basis of distinction, in fact or in theory. Indeed, insistence upon nonunionism as a condition of employment is much easier to justify than compulsory unionism. For the employer who insists upon nonunionism is providing a job in return. But a union which makes union membership a condition of employment is usually offering no job in return; it agrees only to refrain from interfering with the relations between employers and employees.14

In the United States, compulsory unionism takes four different forms: the “closed shop,” which means that a man may not secure employment unless he already belongs to a union; the “union shop,” which permits an employer to hire a man before he belongs to a union but which compels the employee thereafter to join the union if he wishes to remain employed; “maintenance of membership,” according to which no employee is compelled to join a union, but if he chooses to join is required to remain a member for the duration of the collective agreement; and finally, “preferential hiring,” an arrangement whereby the employer agrees to give first preference in employment to union men. Under each of these conditions economic pressure of a more or less critical nature is exerted, compelling the employee to belong to a union if he wishes to work. Some economic coercion of employee choice exists in even the mildest form of compulsory unionism, maintenance of membership. In the most stringent forms, the closed shop and the union shop, the economic coercion is irresistible. If he wishes to work at the job in question, the employee must belong to the union.

Physical Coercion

Nothing has been said thus far of the second major category of coercive interference by unions in the exercise of free employee choice; that is, physical coercion. It will not do to neglect this category, however. For, while it is true that such coercion is always theoretically unlawful, many forms of physical coercion go unnoticed as such; and in regard to all forms, even the most evident, the law’s methods of prevention and control have often been and still are to a large degree ineffective.

There is another extremely important reason for emphasizing the physically coercive aspects of union activities at this point. As a matter of history in the United States, the economically coercive activities have usually occurred in a context, immediate or more remote, of either outright violence or threats of such violence.15 Unless this fact is emphasized and fully appreciated it is impossible properly to understand some of the most important trends in the development of the common law prior to the enactment of the modern labor relations legislation.

The overtones of violence in almost all union activities in earlier days induced some judges to view as unlawful many forms of union activity which, if viewed abstractly and in isolation, could be considered, and would be considered today, only economically coercive, not physically so. The point may perhaps be made most swiftly by noting that aspects of violence were present in three of the most famous and influential cases in American labor law history, cases which span the whole common-law period: the Cordwainers case, decided in 1806;16 Vegelahn v. Guntner, decided in 1896;17 and American Steel Foundries v. Tri-City Central Trades Council, decided by the Supreme Court of the United States in 1921.18 An examination of the facts in these important decisions will demonstrate the role which violence has played in both labor activities and the development of the common law.19 There is some reason to believe that, had there been no violence mixed with the union activities involved in those cases and in practically all the others heard by judges during the common-law period, the common law relating to economically coercive union activities would have developed in a manner largely similar to the common law concerning economically coercive activities by employers in regard to organization of their employees.

Proper appreciation of the common-law developments regarding union organizational activities requires familiarity with certain other factors. During the common-law period, employers were under no obligation to refrain from economically coercive interference in the organizational activities of their employees. Employers could recognize and deal with unions as they wished, or they could refuse to do so. On the other hand, there was no governmental mechanism by means of which a union representing a majority of employees in an appropriate bargaining unit could compel the employer to recognize it as exclusive bargaining representative of these employees. The principles of free employee choice and majority rule, it will be remembered, were not dominant in the common-law scheme of things.

In consequence, an employer was legally free to refuse to deal with a union representing a majority of his employees, and he was equally free to deal with a union representing none, or only a small minority, of his employees. There was, in short, only one way for a union to secure bargaining status from an employer unwilling to grant such status voluntarily: the union had to apply coercive pressures, physical or economic. It is probable that where a union actually represented a majority of employees, the simple straightforward strike for union recognition was most often utilized. Where the union did not represent enough employees to make such a strike effective, it could secure recognition only by means of the use of the physically and economically coercive methods which have been described here.

There are very few instances of courts ruling that simple, straightforward strikes for recognition by majority unions were unlawful during the common-law period. All common-law courts seem to have been agreed that employees could leave their work in concert where their objective was to secure better wages and working conditions, or recognition of their union as bargaining representative.20
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The common-law situation was vastly different, however, as regards other methods utilized by unions to gain recognition. But it is necessary at this point to make some general observations about the common law. As known in the United States, the term “common law” means the system of judge-made rules (as contrasted to laws passed by the legislatures) in each of the forty-eight states. Owing to a certain reluctance on the part of the Supreme Court of the United States, our “common-law” system is really uncommon, since it lacks a common head, a supreme court, which would make the courts of the various states conform to a single set of common-law principles. Therefore it is somewhat misleading to refer to a “common law” relating to union organizational activities, or to anything else for that matter, in the United States. To be accurate, one must refer to the common law of a particular state.

In labor relations law it has been customary to use the developments in the federal courts and in the courts of the industrialized states, such as New York, Massachusetts, Pennsylvania, Ohio, New Jersey, Michigan, and Illinois, as a means of illustrating the so-called common law. It will be convenient for present purposes, although not completely accurate, to represent developments in New York and Massachusetts as the conflicting prototypes of the so-called common law concerning organizational activities by unions.

In speaking of current labor relations law, we shall be referring most frequently to the statutory norms established by the National Labor Relations Act, as amended by the Taft-Hartley Act, and the interpretations by the courts of those norms. However, it will be necessary upon occasion to refer also to decisions by state judges which have carried the development of the “common law” forward during the period of the comprehensive labor relations statutes.


Chapter 11

THE LAW GOVERNING UNION ORGANIZATIONAL METHODS

Common-law rules applied by state courts constitute an interesting and important part of the current law in the United States concerning union organizational methods; but that field of law is at present dominated by federal legislation. According to recent decisions of the United States Supreme Court, the states and their courts and legislatures may, generally speaking, regulate only those labor disputes which are strictly local in character; in other words, those which have no effect on interstate commerce.

In the integrated economy of the United States, practically all labor disputes have interstate effects; consequently, in the immediate present, the federal law is usually applicable, to the exclusion of state law.1 Still, despite the current dominance of federal law, there are several reasons why it would be unwise to neglect state common law. Historically, the common law has been the most important source of rules governing union organizational activities. Moreover common-law attitudes and approaches have intimately affected federal legislative rules in the past, and continue to do so. Finally, considerable current dissatisfaction with the Supreme Court’s views toward the powers of the states suggests that before long Congress may deliberately restore to the states the power to govern labor disputes which they have had so long. For all these reasons, it is desirable to include here a summary of the attitudes of state courts toward the principal organizational activities of labor unions.

Picketing

Picketing has always had an ambiguous legal status in the United States, and the situation is no different under current legislation. Owing to the inherent character of the principles which formed the basis of its operation, the common law could never declare that picketing, as such and in the abstract, was unlawful. It could only find that the specific example of picketing involved in the specific case under consideration was lawful or unlawful on the basis of consistency or conflict with general common-law principles. The Massachusetts view went as far as the common law could in outlawing picketing in the abstract; the New York view went as far as it could in legitimatizing picketing in the abstract. Current federal legislation makes no specific mention of picketing as such, leaving the control of that activity to depend upon its effects and purposes.

According to the Massachusetts view, picketing was unlawful and enjoinable because it possessed an inherently intimidatory quality.2 Union men had a right to quit work in concert. Nonunion men had a right to continue work or to seek work vacated by union men. Employers had an inherent right to seek workers. These several rights could be given the effectiveness which the law required, according to the Massachusetts view, only if all aspects of intimidation and coercion were eliminated. In Vegelahn v. Guntner,3 the Massachusetts court, over a dissenting opinion by Mr. Justice Holmes, found that in the context of a labor dispute, picketing has the effect of coercively interfering with the employer’s right to seek workers and with the right of nonunion men to seek work. This famous decision was handed down, however, in a case in which there was evidence that the pickets had used some physical violence. The same is true of the United States Supreme Court’s most notable decision on the subject of picketing, in which the Court ruled (strangely enough with the acquiescence of Mr. Justice Holmes, who had meanwhile moved from the Massachusetts to the United States-Supreme Court) that all picketing had to be enjoined in the case then before the court because of its inherently coercive character.4

The Massachusetts view did not condemn picketing as a form of economic coercion. It held that picketing was physically or at least “morally” intimidatory. Thus the Massachusetts court and the other state courts which adopted its point of view were never called upon to take the additional logical step of condemning those acts of employers which might have been considered economically coercive. But it is certain that they would have held unlawful any employer activity which was physically intimidatory. In fact, the Massachusetts court went so far as to declare that employers could not in concert refuse to make employment available to workers who were interested in unionism.5 In terms of principle, this decision represents an extremely important development and must be considered in evaluating the “objectivity” of the Massachusetts view toward picketing.

New York courts, seemingly entirely oblivious of the physically coercive aspects of picketing, took the position that this activity occupied the same legal status as a simple strike under the common law.6 The New York courts recognized that picketing imposed substantial economic harm on the employer and nonunion employees; but they insisted that, in the absence of outright violence, this harm was no more unlawful than the type of harm which ordinary economic competition between businessmen created for the less successful competitors.7 So, if a union picketed in order to compel the employer to recognize it as bargaining agent8 or even to compel the employer to replace existing workers with union men, the New York courts held the picketing privileged.9 When it was pointed out that picketing in the latter case destroyed the livelihood of nonunion men, the New York courts merely observed that such is often the consequence of economic competition. Aside from its insensitivity to the physically coercive aspects of picketing, the New York view may be considered as a reasonably logical application of laissez faire attitudes. The law did not at the time forbid economic coercion by employers; picketing was a form of economic coercion; hence, if the law was to be fairly applied, the courts could not forbid peaceful picketing.10

The important role which this logic played in the decisions of the New York courts is demonstrated by the facts involved in its abandonment. When positive legislation intervened to prohibit the use by employers of economic coercion in combating unionization, and imposed a duty upon employers to recognize and bargain with majority unions, the New York courts changed their attitude toward at least some types of “peaceful” picketing. At present, the New York courts are in the process of modifying the rules which they had formulated prior to the modern labor relations statutes.

The process is not yet complete. But as of this time, the New York courts are holding that a union may not even “peaceably” picket for recognition when another union has been certified by the government as the representative of a majority of employees in the bargaining unit involved. They have also held that a union may not picket for recognition at a time when there is a dispute as to whether that union represents a majority of the employees.11 Only a relatively small logical step is necessary for the New York courts to hold that a union may never picket for a recognition at all, unless it is able to prove that it represents a majority of the employees. This culmination, if and when it occurs, will demonstrate an exceedingly interesting adaptation of common-law principles to paramount public policy as declared in legislation.12

As to the currently dominant legislative rules, the situation is extremely complicated. Federal law forbids a union to restrain or coerce employees in the exercise of their right to refrain from joining a union or participating in its concerted activities.13 As already shown, a similar prohibition of employer coercion has been construed as making it unlawful for an employer to grant or deny any economic benefit, to discharge, or even to threaten to discharge, a man for joining a union. In short, the prohibition of coercion by employers has been construed as outlawing all forms of economic coercion.14 The statute uses the same words to outlaw union coercion. Still the National Labor Relations Board has thus far refused to hold that those words mean the same in regard to unions as they do in regard to employers. It has held that peaceful picketing for organizational purposes, though undoubtedly a form of economic coercion, is not prohibited by the NLRA.15 One important federal court has disagreed with this interpretation of the NLRA,16 and other federal courts, including the Supreme Court,17 have indirectly indicated that they are confused by the Board’s refusal to apply the legislation consistently to both employers and unions.

Basically, this situation presents a political problem, not a legal one. Until very recently, the Board was composed of men appointed by a President who was out of sympathy with the law governing union activity. It is really not surprising that such men should have hesitated to condemn so commonly used an organizing technique as picketing, even though a straightforward application of the law would require such a result. Whether or not the new members of the Board will reverse the decisions of their predecessors in regard to picketing cannot be predicted with any certainty, for it is still a political question, not a legal one. So far as the law is concerned, there is no substantial doubt that picketing violates the prohibition of coercion. Picketing threatens the livelihood of the workers of the picketed company, and as such coerces them economically. As matters now stand under the NLRA’s prohibition of union coercion, a union agent may not say to a nonunion man that he will lose his job unless he joins the union,18 yet the same union agent may establish a picket line whose primary objective is to blockade the place of business and thus cut off the worker’s means of livelihood. It would seem that the NLRB has been careful to preserve to unions the right to continue using their most effective and most drastic form of economic coercion.

The Board has not been very vigorous, either, in preventing physical coercion. Of course, this agency does hold that physical coercion violates the law. But it insists that it has no power to make unions pay for bodily harm inflicted upon employees who are reluctant to join unions.19 The fact that the law expressly gives the NLRB complete power to order any remedy which effectuates the national policy against union coercion of employee free choice has been disregarded by this agency20—the same agency, it may be noted, which has not hesitated to impose every conceivable kind of order upon employers who have been guilty of interfering with the free choice of employees.

In summary, it may be stated generally that most state courts are inclined to go further than national authorities in holding peaceful picketing for organizational or recognition purposes unlawful. This is by no means to say that injunctions against such picketing are readily and freely granted, even in the state courts. It is only to say that in terms of principle, the logical basis for such injunctions has been established in the common-law jurisprudence of the states, and that one finds the state courts ever more frequently following that logic to its natural conclusion.21

In the federal system, on the other hand, notwithstanding the explicit prohibition of union coercion, and notwithstanding the fact that picketing for organizational and recognition purposes is undoubtedly economically coercive, the stronger tendency is to hold such picketing privileged. As to the physical violence which sometimes accompanies picketing, the common remedy in the state system is an immediate injunction, which is often, when promptly issued, an effective remedy. The immediate injunction is rarely available in the federal system, however, and for that reason the reluctance of the NLRB to make unions pay for the physical harm they do is a factor of considerable importance.

The truth is that control of union coercion has been more effective in the state courts than it has been in the federal system. And it is this fact, not elegant arguments about federalism or philosophical disquisitions about the dominance of the federal government, that accounts for the current movement to oust the state courts of their historical jurisdiction in labor disputes.

Unfortunately for the national policy against union coercion, the Supreme Court has recently gone a long way toward eliminating the jurisdiction of the state courts over cases involving union coercion. It has held that state courts may control physical coercion by unions, but not economic coercion. There is neither a statutory nor a constitutional basis for this distinction; there is no legal or logical basis for it.22

Secondary Strikes and Boycotts

Historical and current trends in the law concerning secondary union action have many points in common with those concerning picketing for organizational and recognition purposes. As a matter of history, there was the same split of opinion among common-law judges concerning the legality of secondary union action;23 and in terms of current law, there has been the same tendency among state courts toward prohibiting all secondary organizational action and the same tendency in the federal law toward condemning such action in principle but holding the most effective forms of secondary action to be privileged in actual practice.

The “Massachusetts view” imposed rigorous controls upon secondary union action. The basis for this control was, however, not the violence which figured in the picketing cases, but the common-law principles against monopolistic action in restraint of trade, against deliberate interference with advantageous commercial relations among third parties, and against the deliberate imposition of economic harm without justification.24 The judges did not always make entirely clear which of these principles they were relying upon in holding secondary strikes and boycotts unlawful. But attention to the decisions will reveal that one or the other figured largely in the conclusions. The judges frequently called secondary strikes and blacklisting “combinations in restraint of trade,” and for forty years such union activities were held in the federal system to be violations of the Sherman Anti-trust Act.25 At other times, judges found “secondary boycotts” to be unlawful as “willful” or “malicious” inflictions of harm upon third parties who, according to legal theory, had a right to be protected against such damage.26 The most general legal theory was the so-called prima-facie tort theory, according to which any deliberate infliction of economic harm upon a third party was unlawful unless justified.27 This theory left with individual judges the responsibility and the power to determine when a legal justification existed. In the absence of legislative standards, the economic and social predilections of the judges controlled. Judges unsympathetic with unions naturally found justification relatively rarely; those sympathetic with unions found justification relatively frequently. The standard was subjective, and variable.

Massachusetts and other “conservative” judges found justification under this theory more rarely than New York and other “progressive” judges.28 It has been fashionable in recent times to condemn the Massachusetts judges and to praise the New York judges.29 But it would have been much more helpful had scholarship worked out a coherent rationale for the prima-facie tort theory, or had legislatures supplied an intelligible concept of justification for the guidance of the courts, as they later did in giving prominence to the principle of free employee choice. The law of labor relations suffers today mainly because of the reluctance of some authorities to accept the principle of employee free choice as the central principle of labor relations policy.30

After the Supreme Court held in 1940 that the federal Norris-LaGuardia Act cancelled the Sherman Act’s prohibitions of secondary union action,31 the only legal control against such action in the United States, until the enactment of the Taft-Hartley law in 1947 was that which existed in some state courts. And even in those courts, controls were notably minimized as a result of pro-union legislation in many states and certain “constitutional” doctrines of the United States Supreme Court.32 In a very general way it is accurate to state that in the years between 1940 and 1947 legal restraints upon aggressive, economically coercive secondary union action were at a minimum in most states as well as in the federal system.33 Consequent abuses, the war and its exigencies, conspicuous wastes of manpower as a result of union power and political favoritism—all these factors coincided during the immediate postwar period to produce a change in public sentiment toward unions. These factors, and others, also produced another thing: a preponderantly “conservative” Congress. At the same time, however, the Chief Executive of the nation was representative of the political and social sentiments which had prevailed during the preceding period. He was in a certain sense an anachronism.

The confusing consequence of the political situation was a statute unequivocally prohibiting every kind of secondary union action, but an administration of that statute which permitted the kinds of secondary organizational action which unions had historically found most effective.34 Stated very generally, the statute declared unlawful every kind of inducement which unions might use, during a dispute with one employer or his employees, to make employees of some other employer refuse to perform services connected with the first employer. It is not necessary to trace here in detail the history of the methods used by the NLRB to modify the broad reach of this prohibition.35 It will be sufficient to note that whereas the literal terms of the statute would prohibit every kind of union action except a strike called by a majority union against the employer with which it was primarily disputing, the NLRB tended to hold that only clear secondary strikes, or inducements to such strikes, were made unlawful. As a result, unions retained the privilege to continue to use the inducements to secondary action which had been most effective historically. Primary picketing was allowed, and blacklisting and “hot-cargo” contracts as well, although some modifications have been made recently in regard to the latter.

The character and distribution of American unionization being what it is, to permit these methods constituted in a practical sense encouragement of the use of the most efficacious forms of economic coercion of employee free choice. Few businesses in the United States can get along entirely without the services of trucking companies. The employees of the trucking companies belong for the most part to the Teamsters’ Union. That union usually insists upon “hot-cargo” contracts, according to which its members may not be required to make deliveries to businesses which are involved in “labor disputes,” even when a so-called labor dispute arises from the refusal of the employees to join a union. Having privileged both organizational picketing and “hot-cargo” contracts, the NLRB established the framework within which the truck drivers’ union could lawfully exert enormous economic coercion against any group of employees who refused to join a union. It was necessary only to establish a picket at the place of business of those employees. The truck drivers’ union, with its “hot-cargo” contracts would be privileged to isolate that business and ultimately to ruin it if the employees and their employer did not give in.36 And all this drastic economic pressure was held privileged in spite of a statute whose central principle is the free, uncoerced choice of employees concerning unionization, and in spite of that statute’s broad, unqualified prohibition of secondary labor pressures.

The Supreme Court of the United States has, on the whole, affirmed the NLRB’s modification of the Taft-Hartley Act.37 But the Court’s more original and creative activity in guiding the national labor policy away from that declared by Congress has been of another kind, as already mentioned here. At the same time that the NLRB was refusing to apply the Congressionally declared policy against economic coercion and secondary action by unions, the state courts were doing their best to enforce that policy and to provide the immediate relief against union coercion that the NLRB withheld.38 The unique contribution of the Supreme Court has been its holding in effect that the state courts may no longer take jurisdiction in labor cases involving interstate commerce.39 The consequences of this recent ruling have not as yet been entirely clear. And the fact that a new political administration has changed the composition of the NLRB tends to create certain additional problems. But one consequence of the elimination of the jurisdiction of state courts is certain: the indispensable, immediate relief against union coercion which only the state courts have been able to afford in recent times is no longer forthcoming.40

Compulsory Unionism

Unlike the situation prevailing in regard to other coercive organizational activity, current federal law expressly provides that compulsory unionism is subject to state law.41 This is not to say, however, that federal law is unconcerned with compulsory unionism. On the contrary, the closed shop, the most rigorous form of compulsory unionism, is prohibited by the Taft-Hartley Act, as is the preferential hiring of union members. Only union-shop contracts and those providing for maintenance of union membership for a limited period are permitted by the federal law. Furthermore, the type of union-shop contract permitted is substantially different from that which unions have traditionally sought.42

Historically, unions have sought a type of union-shop contract which would oblige the employer immediately to discharge any person who lost or was denied union membership for any reason whatsoever. Unions want employers to be obliged to discharge employees who are denied membership because they have refused to participate in strikes, because they are political opponents of the union leaders, because they are personal enemies of influential union officers, because they work too hard, because they are “communists,” because they have been members of a rival union, and so on.43 Current law has changed all this. It permits an employer to discharge, or a union to request the discharge of a person, pursuant to a union-shop contract only if that person has refused to pay uniform and nondiscriminatory membership fees and dues.44 So, regardless of the personal relationships between employees and union leaders, they may be secure in their jobs as long as they continue to pay dues to the union. And if a union attempts to force an employer to discharge an employee who has continued to pay or to offer to pay his dues, the union violates the law.45

The plain intent of the law was to implement the national policy against economic coercion of employees by unions. This fact becomes clear when one realizes that, as a practical matter, the law does not really permit any compulsion of union membership, even under a union-shop contract. The law permits only the compulsion of the payment of union dues. For as long as the employee continues to pay dues, he may be secure in his job, even if he refuses to obey the orders of union leaders or is vocally and expressly against the policies of the union.46 There are those who see in this legal structure an antipathy to unionization. But it is at least equally rational to characterize this phase of the law as being fundamentally concerned with implementing the principle of free employee choice which underlies so much of the current structure of labor relations law.

The important role of state law in this field is to be seen in the fact that by the express terms of national law the states are permitted to outlaw even those forms of compulsory unionism (that is, the union shop and maintenance of membership agreements) which continue to be permitted by the federal law.47 Seventeen states have laws at present which unequivocally prohibit all kinds of compulsory unionism.48 By and large, however, the industrially developed states continue to permit all forms of compulsory unionism, subject to certain complicated conditions. Such important states as California, New York, and New Jersey have shown a tendency to permit the closed shop only to unions which have liberal membership policies—unions, that is, which do not arbitrarily limit membership to white men, to sons of existing members, and so on.49 But this tendency has neither gone very far nor produced any results worth noting.

Even though state law may permit the closed shop, it must be remembered that the federal condemnation of that form of compulsory unionism is controlling in businesses in interstate commerce. Certain paradoxical situations result. For example, in a state such as New York a single union may represent the employees of both interstate and local businesses. In regard to the interstate business, the union may not, under the applicable federal law, even ask an employer for the closed shop. But since the law of New York permits that institution, the union may seek to compel the local employer to agree to the closed shop. When one appreciates the fact that it is not always possible to tell in advance of litigation whether a business is subject to federal law, and that unions (like many other persons and groups) are often insensitive to such legal niceties, one understands why it is that the federal prohibition of the closed shop has not proved to be an extraordinarily effective one, except in states where all forms of compulsory unionism are prohibited.50

Thus, in regard to compulsory unionism as in the other forms of economic coercion which unions have traditionally used in their efforts to compel unwilling employees to become union members, there is a definite gap between policy and practice, between principle and action. Viewed abstractly, the national legal structure is coherently oriented in terms of free employee choice and the prohibition of all forms of physical and economic coercion by both unions and employers. The ban against economic coercion by employers is both coherently conceived and effectively prosecuted. But the same is not true of the prohibition of economic coercion by unions. As a matter of fact, the most effective union instruments of economic coercion have been left virtually unimpaired by the administration of the law. Unions are largely free under national law to use the coercive weapons of picketing and secondary boycotts as means of compelling employees to become union members. While national law prohibits the closed shop, the fact that this rigorous instrument of economic coercion is available to unions by law in the large industrial states, has had the effect of minimizing the effectiveness of the national law, at least in those states. On the other hand, the Supreme Court’s refusal to permit the state courts to enforce the abstract national policy against coercive picketing and boycotting has created immunity for those activities, owing to the lack of vigorous practical enforcement of that policy on the national level.


Chapter 12

COLLECTIVE BARGAINING, THE LAW, AND THE FREE MARKET

Law in the United States today is not concerned as a general rule with establishing the exact wages and conditions of employment of the working population. In regard to the large number of workers whose wages and working conditions are established by means of direct negotiations between them and their employers, without the intervention of labor unions, the law is relevant, indeed, in only the same general and minimal rule-making way that it applies to all private contracts.

The role of the law is notably different, notably greater, however, in connection with collective bargaining, the process by means of which the wages and working conditions of more than fifteen million workers are directly established and those of an indeterminately larger number indirectly affected. Collective bargaining is a process governed at almost every stage, procedurally and substantively, by a code of laws which stops short only of establishing quantitatively exact wages and conditions of employment.

Law governs the manner in which employee representatives are selected, establishes procedures which unions and employers must follow in the actual process of negotiation, indicates permissible and prohibited subjects of collective bargaining. Perhaps most important of all, it regulates and defines the economic techniques available to and used by unions and employers as means of enforcing their respective bargaining positions. In a somewhat less detailed way, the law also defines the juridical status of the collective agreement and is even concerned, although on a very general level, with the manner in which collective agreements are administered by unions and employers.

Any legal structure can be effectively applied, intelligibly described, or fruitfully understood only in terms of the principles and social goals which determine its content. The more complicated legal structures are the most difficult to apply, to describe, or to understand; and largely for this reason it is both more difficult and more necessary to deal carefully with the principles and goals of a complicated legal structure.

Conceptual Confusion and the Shifting Framework

These observations have an especial significance in relation to the law governing the collective-bargaining process. For the truth seems to be, in some instances at least, that this single legal structure simultaneously houses principles and goals which are contradictory and conflicting. In its current form, the law governing collective bargaining reflects different political pressures and competing political, social, and economic concepts. To make things even more difficult the situation is fluid; rules change from year to year, if not from week to week. It is difficult at times to gauge the true import of a shift in the application of a rule; it may indicate merely a technical correction, but it may also be the surface manifestation of a profound and massive realignment of basic principle.

Examples come readily to mind. In amending the Wagner Act, the Taft-Hartley Act took supervisors out of the category of “employees” and may thereby have indicated a change in collective-bargaining policy, the complete significance of which has never yet been adequately evaluated. A recent decision of the Supreme Court of the United States concerning the degree to which an employer may resist union demands for participation in the disciplining or rewarding of employees surprised a number of scholars and induced others to begin to think in a substantially different way concerning the basic orientation of national policy toward collective bargaining.1 With some frequency, at the present time, the National Labor Relations Board is handing down decisions which indicate views materially different from those of the preceding personnel.2 The situation is fluid on all levels, legislative, judicial, and administrative; and the difficulty of evaluating basic principle and policy is accordingly heightened.

But the volatility of the present situation does not eliminate the necessity or desirability of examining basic principle. Its effect is, instead, to emphasize the need for examination of historical trends concurrently with the analysis of the competing principles and goals. If it is true, as someone has said, that current views affect our reading of the past, it can scarcely be less true that past events determine to a considerable extent both the present and the future.

The Market as the Ultimate Determinant

One very large idea must be re-emphasized at the outset, both because of the perspective it affords generally, and because of the aid it gives in evaluating specific, complex aspects of existing rules and policies governing the collective-bargaining process. With very limited and relatively unimportant exceptions, wages and working conditions are established, even under collective bargaining, on a market basis. Neither law nor executive fiat fixes the actual details of the labor contract; those details are established by the interplay of the individual goals and wishes of workers, unions, consumers, and enterprisers, representing the consumption, labor, and capital factors which make up a market. But although it is true that the law has not supplanted the market, it is equally true that the law has had a great deal to say about the way the market operates. The market controls, but who controls the market is another thing.

Few in the United States, responsible labor leaders least of all, wish to abandon the market determination of wages and working conditions. The fate of labor unions in Soviet Russia has created a strong tendency to believe that there is an enduring and independent role for labor unions only in a market economy; hence there is no strong desire among labor union leaders to substitute socialism for the private-enterprise system of organizing production. Furthermore, union leaders on the whole are opposed to compulsory arbitration, the other nonmarket method for determining worker income.

The realistic context of discussion, therefore, is the market determination of wages and other working conditions, and the relationship of law to collective bargaining in that context. A structure of law and governmental policy that is unintelligible upon any other basis yields to rational analysis and evaluation when examined in the light of market theory. For market theory, viewed in terms of both jurisprudential and economic principles, provides intelligible standards of measurement. And these standards render possible a logical, rational evaluation of law and policy.

The Free Market and the Hampered Market

There are two main conceptions of market theory prevailing in the United States, and in the world, today. One is the conception of the free market; the other is the conception of the state-controlled and administered market.3 The free-market conception envisions interpersonal economic relationships proceeding largely on a basis of voluntary, individual negotiations between buyers and sellers of all commodities and services. It is erroneous to say, as so many have, that free-market thinking opposes and rejects all state action. On the contrary, the market itself is nothing if it is not a manner of acting within a sharply defined legal environment.

The right of private property is a legal right; and without this right, insuring to its possessor the faculty of controlling the material subjects of the right, a free market could not operate. The right to contract, to make binding exchanges of the things which one owns and controls in virtue of the legal right of private property, is in turn another legal right without which a free market is impossible. The right to live and act, to follow the normal pursuits of men, to seek work, to set a price on one’s labor, to work, indeed to refuse to work under unsatisfactory conditions—these are all rights absolutely indispensable to the operation of a market. Needless to say, they are all juridical rights—rights which are only illusory or at best hypothetical except to the extent that the instruments of organized society embodied in the law and law-enforcement agencies protect them and punish their invaders. No market system can function properly without the aid of an agency intent upon extirpating, preventing, and punishing the use of brute force.

Far from opposing law and government, therefore, it is distinctly probable that free-market concepts created the idea and the actuality of the rule-making and law-enforcing nontotalitarian state. As Part I of this book was intended to demonstrate, the free-market concept is really only a technical term for the idea of liberal civilization. It is a restrained way of evoking the rights of man and personal freedom. It means that men shall be free to engage in normal, peaceable pursuits without fear of physical restraint from either their fellowmen or agents of the state.

The concept of the interventionist state differs precisely at this point. It would use the force embodied in the state and its agents to prevent some and redirect other peaceable human activities which the concept of the free market would insulate and immunize. The free-market concept is one which would permit all men to price their labor or their goods or services at whatever level pleases them. The interventionist concept would put some men in jail for asking prices above an arbitrarily determined level; would put other men in jail, or impose other types of penalities, for asking or giving prices below a certain level. It is the interventionist state which imposes maximum prices, rents, and interest rates, and which prescribes minimum rates for certain types of labor, agricultural products, and rail, motor, and steamship transport.

The free-market concept considers the act of pricing like other human acts and would, therefore, make it subject to similar legal rules. When a man states a price, he is voicing an opinion concerning the value of the commodity or the labor or the service which he is offering; and free-market thinking, aware of this important fact, would have the law treat price-opinions in the same way as other opinions. It would permit individuals or groups of individuals to have the same freedom in pricing their labor, their goods, or their services and in thinking or voicing political opinions. It says to any individual or any group: you are free to voice whatever opinion you wish or to set whatever price you wish, but you are not free to prevent any other individual or group from voicing other opinions or setting other prices. The free-market concept produces both the right of free speech and the Sherman Act.

It is necessary to note very carefully that this consequence is neither accidental nor arbitrary, but the ineluctable result of a logical application of the free-market concept. The concept itself forbids one individual or group, whether private or governmental, to restrain the peaceful activity of others. The moment such restraint is permitted, the free-market concept no longer prevails; and the interventionist concept has taken its place.

The Free Market: More Sinned Against Than Sinning

Many have asserted that the market concept represents an impractical ideal, unsuited to modern life and to the necessary role of government therein; and that interventionism is absolutely necessary. It is said that the very goal of the free-market concept—a free, secure, productive society—cannot be obtained within the structure of law and government required by the concept; and that, in consequence, interventionism is necessary if only to achieve the admittedly attractive result. In an unhampered market, it is alleged, people are free to lie and to cheat and to sell “harmful” things; wealth is progressively more unequally distributed; the rich get richer and the poor get poorer; the total wealth of nations tends to decrease; and, worst of all, free-market nations are subject to periodic economic crises with all the misery, tragedy, and terrible human sorrow which they involve. The state must intervene to eliminate the objective evils and to minimize the inequities of the unhampered market economy. The free-market concept is unrealistic, outmoded, irrelevant, irresponsible.

If our task here is to understand the free-market analysis, it is necessary to examine these charges, for they contain some rather strong statements. We have already dealt with some of these allegations (in Chapter 5), but some others must be considered at this point. Thus, it should be noted, in the first place, that free-market ideas have never in the known history of man had an opportunity to control completely the affairs in even one nation. This single fact must indicate that one cannot convincingly attribute to the free-market economic and legal system all the evils which have occurred in the past.

Critics of the free market may have committed other equally significant errors. Their acquaintance with history has at times been superficial. Furthermore, they have very often not really understood the economic and legal theory which they have condemned. During the period of the maximum flourishing of the free-market concept and its attendant legal institutions, the wealth and the productivity of the largely free-market world has increased astonishingly; and social and economic distinctions among men, previously enormous and categorical, have begun to diminish. Absolute social distinctions have tended to disappear. The comforts of life, vastly improved, have tended to become more widespread. And wealth and honor have tended to go to the men who were most astute in the production and distribution of these comforts—not to men most astute in war and politics. Perhaps we should read the last fifty years of interventionism as partly the history of the politician and war-maker striking back at the man of commerce for his impudent assault on their medieval rank and privilege.

Free-market ideas do not privilege lying and cheating; they certainly do not reward them. Classical common law, not interventionism, created the legal prohibitions against fraud and misrepresentation. Market theory protects the right to voice opinions concerning either ideas or prices, not because it approves all ideas or prices, but because there is no way of testing their validity other than by exposing them to the free choice of the people. The market place of ideas is no more nor less indispensable than the market place of prices. It is only a less effective, less smoothly working market; people know much sooner in a free society whether a price-opinion is “right”; it takes longer for a “wrong” political opinion to be rejected and eliminated. Thus, market theory would approve the outlawing of both wrong prices and wrong political opinions if there were some objective, reliable, authoritative method of proving them wrong in the beginning and by legal methods, just as it outlawed fraud and misrepresentation. But there is no such thing as a true or a false price. Prices are opinions; they are either acceptable or unacceptable to the people. And there is no way of telling whether they are acceptable without a try. Political ideas and proposals are the same. They are neither true nor false; they are acceptable or unacceptable. Only experiment determines whether they are acceptable.

Market theory resists and exposes all fraud and falsehood. It differs with interventionism on this point in insisting that all frauds be prosecuted by the most effective available means. It declares that if fraudulent advertising by businessmen is to be prosecuted, so too, then, should the frauds of labor union leaders be prosecuted. Significantly enough, recent interventionism has created an elaborate mechanism for prosecuting merely deceptive advertising, while at the same time erecting a special privilege for picketing, an inherently fraudulent activity engaged in constantly by labor unions.

Free-market theory proceeds along the same lines in regard to harmful merchandise. If it can be proved that merchandise is harmful, its sale should be prohibited. The only doubts of free-market theory lie in the accuracy of the definition of harmful and in the practical possibilities of legal control. Prohibition of the manufacture and sale of alcoholic beverages is the classic case in point. Market theory says only that we should not make a fool of the law. Where there is doubt as to the harmful quality of merchandise, and where at the same time people strongly desire that merchandise, the law makes a mistake in forbidding it. There is nothing more important in civilization than respect for law and legal institutions. Persons who bend the law to silly, futile ends do a great deal of harm.

It is inaccurate to say that free-market theory passively stands by to permit the propagation of harmful things. For centuries men have been trying to reconcile the ideal and the practical, have been trying to solve the problem of freedom and control. Free-market thinking effects the reconciliation, provides the answer to this old problem. It teaches us to distinguish between what we as individuals subjectively consider harmful and what is inherently and objectively harmful; in either case it proposes the use of appropriate controls. It knows that the law is not the instrument to use in propagating and enforcing convictions which are only personal and subjective and not shared commonly by most members of a society. This is simple good sense, not the passive acquiescence in evil which it has sometimes been said to be. Only the naive rush headlong into the enactment of laws and the creation of elaborate political controls on the basis of subjective notions of “right” and “wrong,” “good” and “bad,” “equity” and “inequity,” “fair” and “unfair,” “just” and “unjust.”

More and more sensitive and intelligent persons are beginning to realize that the free-market concept has been maligned during the past fifty years. They are beginning to realize that it is inaccurate to say that free-market thinking favors the do-nothing state, inequality, social injustice, the rich, sharp business practice, exploitation of the consumer and the worker, and so on. A great many thinking persons would probably agree today in saying, with that great and eloquent leader of free-market thinking, Ludwig von Mises, that

Those fighting for free enterprise and free competition do not defend the interests of those rich today. They want a free hand left to unknown men who will be the entrepreneurs of tomorrow and whose ingenuity will make the life of coming generations more agreeable. They want the way left open to further economic improvements. They are the spokesmen of progress.4

But at the same time it is common to hear that the free market must be modified, if not abandoned, because of the recurrent, tragic, business depressions it inevitably produces. The answer of free-market analysis is that, not the free market, but the very methods used to thwart and to limit it are responsible for the recurrent depressions noted in societies which are largely free and industrialized. They show a significant correlation between depressions and state intervention in the market, between unemployment and state tampering with the wage structure. Free-market analysts make the logical point that you cannot blame a free market for a given consequence when important interventionist institutions are present and can be shown to bear a logical relationship with that consequence at the crucial time. They point to state policies tampering with interest rates, fiat money, tariffs, state-established or protected monopolies and cartels, subsidies, encouragement of interference by labor unions with the free working of the market—and ask whether it is sensible to blame the free market for consequences which ensue when the market has not been allowed to work in an unhampered way.

Their case is made in a convincing way by pointing out that, although the United States has experienced many so-called depressions, none was so tragic or so long as the one which government attempted to “cure” by a virtually complete abandonment of free-market principles. Before 1930, depressions in the United States were of relatively brief duration. Without significant governmental intervention, economic activity rebounded to reach new heights of production, consumer satisfaction, and, naturally, employment. But during the course of the depression of the 1930’s, government used all the age-old interventionist measures and even created some new ones; yet the depression went on and on; the economy remained stagnant in 1939. The conclusion of free-market analysis is that interventionism, not the free market, creates depressions; and that interventionist measures only aggravate depressions, do not “cure” them.5

Labor relations and collective bargaining present a special case (an especially illuminating one) of the differences and the issues between the free market and the hampered one. In surveying the developments in the law concerning collective bargaining, we shall use the market principles developed by the common law as the point of departure. We shall thus operate within a context which will render the existing situation more intelligible; and it is to be hoped that the use of this method will even enable us to fix more precisely than would otherwise be possible the exact nature and character of the existing legal structure. By noting the body of rules which prevailed earlier, moreover, we may be able to grasp more realistically the character and scope of those which came later.


Chapter 13

COLLECTIVE BARGAINING IN THE GENERAL JURIDICAL STRUCTURE

The common law, tracing to a large extent to free-market thinking, is a system of general rules for governing relationships, economic and otherwise, involving individual natural persons and such artificial “persons” as corporations which have been given a legal identity by positive legislation. An unincorporated labor union had no legal identity and therefore could not be a party to a common-law action. It could not sue or be sued as an entity, in its formal name. Contracts between an employer and a labor union as such could have no legal reality; they could not be enforced in favor of or against the union.

It is accurate to say, in general, that labor unions had no existence as juridical entities in the pure common law.1 This situation might easily have been changed if labor unions had chosen to incorporate, for nothing in the law prevented such incorporation. The probability is that union leaders refused to incorporate because they wished to avoid legal responsibility; there is no other satisfactory explanation for the refusal.2 Existing state and federal legislation which establishes legal status for unincorporated labor unions is properly viewed as a positive effort to bring unions within the legal control which they have always avoided.3

The Common Law and Collective Bargaining

There were two factors at work in the common-law rule which accorded employers legal freedom to deal or not to deal with unions. In the first place a “contract” with a union under the common law would be a nullity—an arrangement lacking qualified legal parties as well as legal methods of enforcement. In the second place, the idea of compelling even two legal persons to enter into a contractual relationship had no place in the common-law scheme of things, a scheme which viewed such relationships as strictly voluntary. The common law never compelled one legal entity to bargain with another. For a common-law judge, therefore, it would have seemed idiotic to compel a legal person, the employer, to bargain with a legal nonentity.

It is something of a mistake, then, to speak of a common law concerning collective bargaining. The common law, because of its inherent character, could deal with the situations arising among employers, employees, and unions only in terms of its concepts concerning individual, voluntary action. The common law did not, however, prohibit or even discourage collective bargaining. It permitted employers to deal with employee representatives on a collective basis. It permitted employees to cease work in groups as a means of putting pressure on employers to deal on that basis. Still, since the accord reached between union and employer had no legal standing, it could confer no legal benefits and could create no legal duties as regards the individual employees, the union, or the employer. The employer could specify one rate of pay in the “collective agreement” and actually pay another; as far as the law was concerned, he could equally disregard any or all other features of the “agreement.” So too, of course, could the union and the employees.

That far the common law went, and, as a practical matter, that is about as far as it could go so long as unions refused to acquire legal identity and so long as the legislative and administrative branches of government did nothing to facilitate the process of collective bargaining. Viewed in proper legal context and with an understanding of the nature of constitutional government in the United States, it becomes evident that the judiciary and the common law could not be held responsible for the situation in which the institution of collective bargaining found itself in the common-law period. Unions themselves, in refusing to incorporate, were primarily responsible for the vague and chaotic legal status of the collective agreement. One may certainly understand why unions refused to incorporate; it is in many ways more convenient to operate beyond the reach of the law. But then one who understands this point is scarcely likely to praise the law-evader or to support his criticisms of the law.

Collective Bargaining Under Interventionism:
Planned Chaos

Unions were engaged, however, in a more subtle strategy. They wanted the advantages of legal status without its disadvantages. They wanted legal rights without legal duties. They wanted government’s force used in labor relations and collective bargaining, but always on their side, and never in control of their activities. Interestingly enough, they were largely successful, for a time. During the triumph of interventionism in the 1930’s, when the national government changed from a largely free-market state to a substantially interventionist state, the labor unions got almost exactly what they wanted: legal rights without any legal duties; power without responsibility.4

This result was reached through a complex series of ambiguous legal maneuvers. The interventionist legislation did not take the straightforward step of giving full legal status to labor unions, or of declaring collective agreements legally enforceable contracts. It declared, instead, that any union representing a majority of employees in an appropriate bargaining unit was the exclusive collective-bargaining representative of all employees in that unit for purposes related to wages, hours, and terms and conditions of employment.5 All the language of democracy and majority rule were to be found in the Wagner Act. There was to be free choice by employees, and secret-ballot elections, and the right of individual employees to present their own grievances.6 But the fact is, as we have already seen, that neither the law nor its administrators was greatly interested in preventing unions from coercing employee free choice.7 The administration of the law was prejudiced against independent unions and in favor of unions affiliated with the AFL and the CIO.8 While the law spoke in terms of majority rule, the administration encouraged unions which represented no employees to force employers to deal with them exclusively in establishing the wages and working conditions of those employees.9

The law compelled employers to bargain with majority unions, and it set up elaborate administrative machinery whose function it was, through standard election methods, to ascertain which union employees wanted. But all the while there was nothing in the law to prevent any union from exerting economic pressure to secure bargaining status, even though the government had already certified another union as bargaining representative.10 It was as if the defeated candidate in a secret ballot election were to be authorized to oust his successful opponent by the use of one or another coercive measure. And at the same time, the Norris-LaGuardia Act specifically denied judges the power to prevent unrepresentative unions from exerting such coercive pressures.11

One other feature of the Norris-LaGuardia Act must be noted at this point. At common law, union agents were subject to the same rules of responsibility which applied to all other persons. Stated very generally, the common law rule declared that any person was responsible for acts which his agent committed within the scope of his authority. This common-law rule did not go very far in controlling unlawful union acts, largely because of the nonentity status of the union under the common law. Thus a union could not be compelled to pay out of its own treasury for unlawful acts committed by one of its officers.12 Still, unions had a certain, qualified legal status under the federal Sherman Act, and had in a few instances been fined for the unlawful conduct of their officers.13 While union funds had scarcely ever been reached by judges under the common law itself, equity courts had often, on the basis of the common-law rule of responsibility, extended to members of a union as a whole restraining orders based on the unlawful activities of certain officers and members.14

Even these crude and inadequate measures for imposing responsibility upon unions were erased by the Norris-LaGuardia Act.15 It and similar legislation in most of the states declared that a union could be held responsible for acts of officers or members only upon proof that the union had ratified, authorized, or participated in the specific unlawful activities.16 The more extended and more realistic rule of responsibility created by the common law and applied to all other persons and legal entities was thus specifically made inapplicable to labor unions.17 A better example of the essential character of interventionist measures can probably not be found. This one had everything, special privilege and deviousness especially.

The situation seems on the whole to have been one of deliberately calculated legal chaos—a special kind of planned confusion in which strong affiliated unions had all the arms and all the immunities, and in which employers, employees, and independent unions were both unarmed and defenseless. Employers could not interfere in the formation of unions. When unions acquired even a semblance of majority status, the law forced employers to bargain with them. But if unions did not have majority status the law still protected them in using coercive methods to compel collective bargaining. Once written, a collective contract was worth little more than the paper it was written on, since there was no method of enforcing it. As far as interventionist legislation was concerned, there was no such thing as an unlawful union activity; furthermore, to the extent that some union activities were unlawful under the common law, the interventionist legislation made it virtually impossible to hold unions responsible for those unlawful acts. Nothing comes out perfectly in this world, but for a while unions got from law and government almost exactly what they wanted—legal rights without any legal duties or responsibilities.

Collective Bargaining and the Taft-Hartley Act:
Order, Integrity, and Responsibility

We are now in a position to evaluate the historical and legal significance of the Taft-Hartley Act, the legislation about which so many complaints have been registered. The Taft-Hartley Act gives unions a juridical status: it declares that unions may sue or be sued in their formal name,18 applies to them the same rules of responsibility which bind all other persons or legal entities,19 and declares that union treasuries may be made to pay damages resulting from some unlawful union acts.20 On a historical basis, these measures can be accurately characterized only as progressive accomplishments vitally necessary to extend the rule of law.21 They place no special burdens on labor unions. In the long view, they represent society’s acceptance of unions. Union criticism of these measures may thus be properly thought of as a reflection of the traditional union reluctance to take a responsible position in society.

The Taft-Hartley Act declares that a properly executed collective agreement is a legally enforceable contract, for the violation of which both unions and employers are subject to damages and other legal remedies.22 This, too, is a measure about which unions have complained long and vociferously. Their complaints acknowledge a fact the existence of which has long been plain: unions do not always take collective agreements seriously and wish to have them remain in the same ambiguous, nonlegal environment that used to prevail in relation to the status of unions. The complaints reflect again the long-run desire of union leaders to remain outside the law. And again the Taft-Hartley Act may properly be viewed, on a historical basis, as an attempt to extend the rule of law to the labor relations field and to its central institution, the collective contract.

The accuracy of these observations concerning the essential character of the Taft-Hartley Act is established by the fact that other, related features of the Act, whether viewed separately or together, all point to the same end: the acceptance of unionization, subject to relatively clear-cut rules of law. Thus the Act continues to provide the election machinery whereby agents of the government are enabled to ascertain the free choice of employees concerning union representation for collective-bargaining purposes.23 But Taft-Hartley differs from the Wagner Act in that it is actually concerned with the free choice of employees. It declares that employee choice is to be as carefully respected when it is registered in favor of an independent union or no union at all as when it is registered in favor of a strong affiliated union. The special legal privileges and protection which the Wagner Act gave to strong affiliated unions have been removed.24 There is no need here to explain the reasons for the complaints of the affiliated unions in this regard. But one cannot help pointing out that these complaints tend to prove that unions wish to renounce law only when it regulates their activities, not when it accords them special privileges.

The Taft-Hartley Act’s concern with rationalizing collective bargaining and providing it a stable legal context is again displayed in the provision making it unlawful for one union to take aggressive, coercive action which is aimed at breaking down a legally established bargaining relationship between an employer and another union. Taft-Hartley makes it an unfair labor practice for a union to strike, picket, or boycott for recognition when another union has been certified as the exclusive bargaining representative in the appropriate bargaining unit.25

Unions once based their plea for interventionist legislation partly on the charge that the prevailing common-law situation was one of “jungle law.” We have already referred to the chaos which existed under the interventionist legislation, where a legal certification of one union did not prevent another from inflicting all kinds of severe harm upon an employer who was intent only upon abiding by the certification.26 In making it possible for courts to enjoin such union aggression, the Taft-Hartley Act seems to have been seriously intent upon replacing the law of the jungle with the law of civilization. Perhaps, after all is said and done, that is what some present union leaders are really angry about. The great union leaders of the future will view the Taft-Hartley Act more favorably, just as present business leaders praise the Sherman Act as the legal charter of a free business community, in spite of the criticism of their predecessors.


Chapter 14

COLLECTIVE BARGAINING, VIOLENT UNION ACTION, AND THE LAW

To this point we have been dealing with the more abstract juridical framework of collective bargaining. We have noted a progression whose net result has been to bring within the rule of law the union as an entity, the concept of collective bargaining through employee representation, and the collective contract itself. Perhaps the most interesting and notable feature of this progression is the manner in which legislation in the United States, after an interlude of chaos, has succeeded in putting into effect legal institutions consistent in spirit with those of the common law and of the free market, but which the unaided common law found beyond its powers.

To say that the Taft-Hartley Act represents governmental action of a more interventionist nature than the Wagner Act, however, would be an error. Interventionism means the use of the state’s force to create special privilege; it does not necessarily mean the mere existence of more law. As a matter of fact, it usually means less law and more special privilege. It means, in short, the type of situation which prevailed under the Wagner Act and the Norris-LaGuardia Act. The Taft-Hartley Act gives us more law, but only in the sense that a great institution actually existing in society (that is, unionism) has been made to adhere to the same rules of law which apply to other social institutions.

The Common-Law Background: An Accurate Perspective

The same general phenomenon is to be seen in the development of the law relating to the economic tactics used by unions; namely, strikes, picketing, and boycotts. At its most fully developed stage, the common law perfectly reflected free-market theory, holding it a right of all men to offer or to withhold their services, individually or in groups, on the basis of their own opinions or desires.1 Beyond any question it is true that British statutes and court decisions up to and through the eighteenth century went pretty far in restricting collective labor action.2 In the period in question there was some authority to the effect that any concerted activity by workers aimed at raising wages would be considered unlawful.3 However, business activity was at least as rigorously regulated. Statutes and court decisions minutely controlled and defined all gainful activity during the Middle Ages,4 and continued to do so until the strong, clear current of eighteenth and nineteenth century liberalism began to set men free.

Early English law may therefore not be characterized as having been discriminatorily restrictive of labor action only. Reflecting the relatively rigid security-concepts of the age, it was generally restrictive; everybody was supposed to live by the rule. Mercantilism was the dominant economic theory; free trade had not yet arrived.5 James M. Landis, formerly Dean of the Harvard Law School, has put the matter in appropriate perspective:

Secondary authorities uniformly concur in [the] view that the general crime of conspiracy embraced all the common collective activities of employees. Indeed, the conception that there was no such common law crime capable of making illegal the ordinary employee combination, seems not to have been seriously argued until in a later era, men sought a legal justification for their humanitarian impulses and a defense for their avowal of the desirability of trade unionism. The philosophical difficulty involved in the conclusion that . . . two or more could not combine to do what each of them acting individually could lawfully do disturbed none of the judges during this period. Instead they reacted to the inevitable impulse of trying to protect their economic society against the thrust of collective action by both employers and employees, trying either to retain the earlier concept of governmental determination of wages and hours or the later assumption that as to these and other conditions of labor only individual bargaining was to be allowed. They perceived concretely enough the dangers to their traditional economy involved by any recognition of the legality of collective action and, in seeking for an appropriate legal instrument with which to avert that danger, naturally enough seized upon the convenient and flexible device of conspiracy. By making the legality of combination depend upon the test of “illegal purposes” or “unlawful means,” they were enabled to mould a legal doctrine that would [keep] . . . their civilization true to what they conceived to be its objectives.6

Eighteenth and nineteenth century liberalism, although born and bred in Great Britain, thrived better in America, perhaps, than anywhere else. Medieval institutions and status relationships had never acquired the grip upon society in the United States that they had in other countries.7 The United States became a nation at just that point in history when liberalism was most vigorously stimulating the minds of men. It made greater progress here because there was less of mercantilism and statism, with their rigidifying tendencies, to slough off. One consequence is that the personal freedom of both businessmen and workers to enter into voluntary combinations occupied a generally more favorable position. It is indeed doubtful that, aside from carry-overs of older notions concerning “restraints of trade” in some state statutes,8 the right of workers to combine and to take peaceful action in their own interest was ever seriously questioned in the United States. Labor organization was a constant feature of the nineteenth century. It increased and declined during various periods, but it was always overt, never institutionally clandestine.9 These facts tend to suggest general acceptance of the right to organize in the United States. Those who contend that common law in the United States prohibited unions as criminal conspiracies must be at a loss to explain these phenomena.

Scholars taking the position that the common law of the United States prohibited labor organization as such usually cite a case dating back to 1806, the Cordwainers case.10 But that case is defective in more ways than one. In the first place, it does not stand for the proposition for which it is so often cited. A careful examination of the case shows that union men were charged with using threats and violence in an effort to keep employers from hiring nonunion workers. One completely misunderstands the common law if he fails to keep carefully in mind the distinction between voluntary, peaceful strike-action aimed at raising wages, on the one hand, and physically coercive conduct aimed at preventing workers from offering their services, on the other. The former is action indispensable to the working of a free market and, therefore, privileged by the legal counterpart of market theory, the common law; while the latter action destroys the free market and is therefore prohibited by the common law. It is not at all surprising, accordingly, that the activities involved in the Cordwainers case were held unlawful. To hold otherwise would have been, in fact, to negate, not only the law of the free market, but civilization itself.

The second defect in the Cordwainers case, as cited, relates to the authority of the judge involved. Those contending that early common law in the United States condemned unions and concerted labor activities as such, usually quote the following language from the Cordwainers case: “A combination of workmen to raise their wages may be considered in a two-fold point of view; one is to benefit themselves . . . the other is to injure those who do not join their society. The rule of law condemns both.” Now, as we have seen, the bare decision itself, viewed in the light of the facts of the case, may not be criticized on any basis; and if the judge had confined himself to a statement to the effect that violent interference with the market is unlawful, no one could have said very much about it. It is therefore the language used by the judge, not the decision itself, which is pointed to as symbolic of the unfairness and prejudice of the common law toward organized workers.

But for the mere language to carry any weight, it must be demonstrated that the judge in the Cordwainers case—known in history as Recorder Levi—was an authoritative representative of the common law. This, of course, no one has ever been able to do. Levi was a judge on the lowest level of the American judiciary, a municipal trial-court judge in Philadelphia.11 To speak of a judge on that level as representative of a broad nationwide common-law view is unsound. It is far more sensible, far more accurate, to confine oneself, in searching for an indication of the broad common-law view of the United States during the nineteenth century to the known and accepted leaders among the common-law judges of the time.

When that is done, an entirely different conception of the common-law principles applicable to labor organization emerges. The Massachusetts Supreme Court was acknowledged to be the leading common-law court of the country during the nineteenth century; and of the many notable judges who sat on that court, Chief Justice Shaw was regarded by many as the greatest and the most authoritative. In attempting to reconstruct the common law concerning union organization and concerted action by workers, it is more appropriate to examine Judge Shaw’s opinions than those of a member of the lowest and least influential rank of the judiciary.

And when Judge Shaw’s opinion in the most important labor case of the first half of the nineteenth century is examined, the case of Commonwealth v. Hunt (1842),12 we find an unqualified acceptance of the right of workers to organize and to take peaceful, nonfraudulent concerted action in pursuit of their own legitimate economic interests. Judge Shaw even went so far as to say that organized workers might lawfully agree to refuse in concert to work for any employer who hired nonunion men. Of such concerted action, he said: “If it is to be carried into effect by fair or honorable and lawful means, it is, to say the least, innocent; if by falsehood or force, it may be stamped with the character of conspiracy.”

The vast mass of authoritative judicial opinion from the second half of the nineteenth century establishes beyond any doubt the common law’s acceptance of the right of workers to organize and to take peaceable, nonfraudulent, and noncoercive concerted action in pursuit of higher wages. The legal rules were largely those which a logical application of free-market principles would require. Employers had a right to free access to the labor market. All workers had a right to join or to refuse to join unions, to apply for work at wages satisfactory to themselves; to refuse to apply for work, or to cease work, individually or in concert, when wages were unsatisfactory. No one had the right to use fraud or force against others in the exercise of these various rights.13

So, where workers were dissatisfied with their wages, they had a common-law right to cease work in concert. But they violated the law if they used force or fraud to prevent other workers from seeking the jobs they vacated. For such forcible prevention negated the right of employers to seek other workers, and the right of other workers to seek employment.14

Trade-Union Violence: “Government by Injunction” Reconsidered

A true and accurate understanding of what our American judges were doing during the so-called common-law days is impossible without an understanding of the frequent, fundamentally lawless character of union action during that time. Anyone who takes the trouble of reading the reported cases carefully will find either outright violence or a menace of such violence so immediate and so overpowering as to create its virtual presence. A strike would be called. It might be aimed at an understandable, even laudable, purpose: higher wages, the elimination of ugly or dangerous working conditions, even perhaps to check a supervisory employee whose conduct was as detrimental to the interests of the employer as it was damaging to the honest and praiseworthy instincts of the workers. The strike might also have less attractive ends: it might be designed to force the employer to pay higher wages when he simply could not afford to do so without cutting down employment or going out of business; or it might be designed to get for the members of one union the jobs held by members of another union or by employees who belonged to no union.

In the vast majority of the cases, the courts were not preoccupied with the strikes themselves or even with their objectives. This was certainly true if a strike was aimed at higher wages or the improvement of working conditions. Such strikes were universally held lawful and unenjoinable. This rule was so well established that petitions for relief filed by employers rarely, if ever, asked that the strike itself be enjoined, or that the court order the strikers to return to work.15

Once this fact is appreciated it is possible properly to evaluate the character of the outcry by unions and their apologists against the so-called government by injunction which allegedly prevailed during common-law days in the United States. These complaints were so misleadingly phrased as to induce many to believe that the courts were preventing workers from striking against low wages and bad working conditions.

But nothing could be further from the truth.16 The judges were not concerned about the strikes; they were concerned about the violent, militant activities which unions used in connection with such strikes. “At the beginning of the present strike the pickets had large tents at important points of ingress to the company’s property, and were accustomed to assemble there, especially in the night time, in large numbers. I became convinced from the evidence that such tents, or the assembling of large numbers at or near the company’s property was a serious intimidation to workmen going about the yards in the necessary performance of their duties.”17 This is a statement, not by an “anti-labor” judge, but by Federal District Judge Amidon, whose opinions in labor disputes have frequently been cited favorably by labor union leaders and their apologists. The descriptions fits any number of labor cases during the nineteenth century, and it fits a large number of those which occur in the United States today.18

Of course any sensitive person can understand and appreciate the point of view of the organized workers. In an attempt to improve their economic position, they strike; but if production continues during the strike, if the employer is able to hire replacements, if substantial numbers of their fellow-workers stay on the job, the strike is likely to be unsuccessful; and the strikers themselves may in the end even lose the jobs they previously held. Strong emotions are likely to be aroused; they are in fact aroused.19

Then, too, it is necessary to understand something about the character of private mass action, especially in earlier days in the United States when police control was even more inadequate than it is today. There is, in short, something of a tradition of mob violence in the United States. We know well the phrase, “take the law in our own hands.” There is the “posse,” the Ku Klux Klan, the vigilantes. The story is told fully and well in the excellent novel, The Ox-Bow Incident. When high feeling is shared among a number of men, when police control is slight, when there is a tradition of mob law, violence is to be expected. And all this applies in labor disputes as well as anywhere else.

The Role of the Law in Labor Disputes

Now the job of the law in labor disputes is not to take sides; nor is it, in a free economy, to say that the economic merits of any particular dispute lie with the organized workers, the unorganized workers, or the employer. Its job is simply to provide the civilized framework within which all the interested parties can peaceably exercise their established legal rights. The law’s job is to secure the right of the organized workers to leave their jobs if they wish, the right of other workers to continue working or to seek work if they wish, and the right of the employer to continue operations by all peaceable and lawful means.

Some will attack this statement by declaring that it presumes the answer and that it hides the real problem. They will say that the real problem concerns the degree to which the law should privilege organized concerted activity which goes beyond a simple strike. There is some merit in this suggestion; it does state the real problem which we face today. Yet the previous formulation of the role of the law contains the answer to this problem when the inner realities of labor disputes are properly understood. For the point is that, all social, psychological, and historical factors considered, the law cannot adequately insure the peaceable solution of the economic problems which cause labor disputes, consistently with the basic rights of all the parties concerned, unless it eliminates the conditions within which intimidation and violence may be expected to occur.

In order to preserve all the basic legal rights, in short, the law simply must, by precluding the occasion and the context of intimidation, confine organized workers to the basic right to strike. To permit strikers to congregate at the scene of the labor dispute is to invite violence.20 A proper understanding of the psychological realities involved can lead to no other conclusion. And that is why so many common-law judges felt they had to enjoin all picketing, all congregation at the scene of a labor dispute. That is what Federal District Judge McPherson meant when, in reviewing the evidence of one case, he said: “At times the paths and walks are obstructed. At times the pickets are near by, making grimaces, and at times acting as if violence were intended, and at times uttering profanity and vulgarity. There is and can be no such thing as peaceful picketing, any more than there can be chaste vulgarity, or peaceful mobbing, or lawful lynching.”21

This was the voice and the conclusion not only of good sense and sound psychology. It was something even more important than those admirable qualities: it signified the intelligent and courageous acceptance by the law of its share of the responsibility for preserving civilization. Courts have not always been so courageous or so intelligent.

It is irrelevant to assert that sometimes employers are responsible for the violence which occurs in labor disputes. Employers or their agents may at times have committed the particular act which precipitated violence, but the fact is that had there been no congregation of union men, aimed at interfering with production, there would have been no occasion for any incident of any kind. Another perceptive judge, Judge Henshaw, said many years ago (1909):

A picket in its very nature tends to accomplish, and is designed to accomplish these very things [riots and disturbances of the peace]. It tends and is designed by physical intimidation, to deter other men from seeking employment in the places vacated by the strikers. It tends and is designed to drive business away from the boycotted place, not by the legitimate methods of persuasion, but the illegitimate means of physical intimidation and fear. Crowds naturally collect, disturbances of the peace are always imminent and of frequent occurrence.22

Regardless, then, of which party may be responsible in a particular case for the act of provocation, a sensible, acute legal structure will aim at eliminating the conditions which make violence virtually inevitable. When union leaders object to injunctions forbidding all picketing, they are really insisting upon the special privilege to intimidate others. They have been extraordinarily successful.

Many common-law judges did their best to eliminate all picketing and other forms of congregation, or at least to limit severely the numbers of the participants in such activities. Other judges, especially in New York, seemed curiously insensitive to the facts of life so apparent to some—perhaps because they were more than normally sensitive to the realities of politics and the obvious political appeal of unionism. In 1953 for example, a New York judge thought he was doing his duty in “limiting” the number of pickets in a busy Manhattan area to 200!23

The Problem of Union Violence in Current Context

The common law and the judicial process are, more than likely, essentially inadequate by themselves to the role of policing labor disputes. Picketing and other forms of congregation at the scene of a labor dispute must be expressly prohibited by legislation; and the legislation must be so clear and unequivocal as to be readily and effectively enforced by police methods. For the job of the law, if it is to serve its purpose in society, is to prevent such inflammatory conduct, not to punish it later, which is the only thing judges can do. Unless picketing is enjoined, a labor dispute is never satisfactorily resolved. For the free market is the only satisfactory social technique for the resolution of economic disputes, and the purpose and effect of picketing are to destroy the free market.

These facts and desiderata, too, were appreciated long ago, by policy makers in some states anyway; and there has actually been state legislation directly and expressly prohibiting all picketing. But the fate of that legislation represents another triumph in the historical search of unionism for special privilege, and another episode in the recent history of the Supreme Court’s cooperation with unionism in the achievement of that goal. Finding it impossible to prevent the states from prohibiting picketing in any other way, the Supreme Court declared in effect, in one case, that picketing is a form of freedom of speech and as such not constitutionally subject to previous restraint by either state judicial or state legislative action.24

This astounding identification of picketing and speech was not, of course, plainly and directly expressed; the Supreme Court is not always audacious.25 Nor did the identification survive very long; the Supreme Court is not always stubborn, either.26 But the fact is, to this day, that no state has repeated the outright prohibition of congregation at the scene of a labor dispute, which the Supreme Court once held unconstitutional. This hesitancy does not trace to a universally shared conviction in favor of picketing. On the contrary. Since the Supreme Court has given ground on the picketing-free-speech theory, state after state has outlawed one or another form of picketing. The hesitancy, at least in those states where it is politically feasible to outlaw all picketing, is probably owing to existing doubts as to just how much picketing the Court will allow the states to prohibit.

The picketing-free-speech doctrine undoubtedly also influenced the manner in which the Congress dealt, in the Taft-Hartley Act, with picketing and the violence factor generally. The term “picketing” is nowhere used in the Taft-Hartley Act, although it is evident from the general structure of the legislation, and from other things, that the Congress was greatly preoccupied with the problem of labor violence and intimidation. The Act specifically declares that workers have a right to refrain from joining in the concerted activities of unions.27 In declaring this right, Congress was manifestly concerned with the problem of the worker who refuses to join in a strike—the worker who wishes to continue on his job or who wishes to apply for work vacated by strikers.28 Thus, the Act goes on to provide that it is unlawful for a union or its agents to restrain or coerce workers in the exercise of their right to refrain from concerted action. Now, when it is remembered that the national labor law has always permitted employers to replace strikers with other employees, it will be seen that the Taft-Hartley Act must have been intent upon reestablishing the conditions within which a free labor market could prevail during labor disputes. Considered together, all these measures evoke the common-law and free-market structure which has just been sketched here: with organized workers having a right to strike, other workers having a right to seek work or to continue working during the strike, and with employers having a right of access to a free and peaceable labor market.

The inescapable logic of this set of rules, expressly set forth for the first time in legislation, clearly called for either an express prohibition of picketing or a limitation of that activity so narrow and so precise as to eliminate any possibility of the restraint and coercion which the Act prohibited—for example, say, a limitation of only one union observer at the scene of a legitimate economic labor dispute.29 Of course no one can be absolutely certain of the reason for Congress’s failure to pursue its own logic to that extent; but, everything considered, the probability is that Congress was discouraged by the uncertainty which prevailed concerning the degree to which the Supreme Court would apply such fragments of the picketing-free-speech doctrine as still remained in 1947. Probably as a result of that uncertainty, Congress limited itself to outlawing union restraint or coercion only in general terms.

It is entirely possible that Congress intended this general prohibition to cover all picketing. Congress might have hoped that the National Labor Relations Board and the courts would find most picketing coercive, as common-law courts had done. But, if this hope was actually held, it was to be disappointed. Far from condemning picketing generally as restraint or coercion, the members of the NLRB (appointed by a President vehemently opposed to regulation of union conduct) took the position that no matter how clearly the Act prohibited union restraint or coercion, it could not have been intended to prohibit picketing. Thus, this agency never issued an order against picketing associated with a primary strike, even when it occurred in numbers so great as to constitute an obvious menace. The furthest it went in implementing the clear Congressional ban on union restraint or coercion was to issue cease-and-desist orders against specific threats or actual acts of violence. It even refused to make unions pay, in money, for the wages which workers lost as a result of physical harm or intimidation by unions during the course of strikes and other labor disputes.30

This general situation continues to prevail, even though the composition of the NLRB has been changed, and it is therefore evident that the national law’s prohibition of union restraint and coercion is as a practical matter meaningless. A mere cease-and-desist order, after violence has been done, does not even discourage, let alone prevent, violent interference by unions in the operation of the labor market. It goes without saying that if an employer should by similarly coercive means force union men to refrain from joining unions or participating in concerted union activity, the NLRB would make him pay for such conduct. The Act provides in exactly the same terms for remedies against unlawful conduct by both unions and employers, but the NRLB makes only employers pay.31

The situation, then, in regard to violent interference by unions, is this: unions continue to have today, despite the existence of clear legislative prohibition, a special privilege under national law to engage in violence. Only in those relatively few states where courts are quick to perceive the realities involved in picketing and other menacing union action does the labor market have the possibility of working in any kind of a free and peaceable environment. Everywhere the picketing-free-speech doctrine and other special privilege are operative to hamper or to preclude entirely a clear-cut and definitive elimination of union violence and coercion.


Chapter 15

COLLECTIVE BARGAINING AND NONVIOLENT UNION ACTION

The historical quest of unions for special economic advantage has not been confined to efforts to interfere by violent methods in the free operation of the market. It has been implemented also by nonviolent, monopolistic, economically coercive methods, by legal maneuvers aimed at placing employers in a position more readily vulnerable to union demands, and by devices designed to bring to the aid of unions involved in economic controversies the prestige and influence of political forces. We have already seen how difficult it has been for the law merely to bring unions within the juridical structure and effectively to control their violent interferences in the operation of the market. The law’s attempts to control the more subtle economic and political efforts have been even more awkward and confusing.

Monopolistic and Economically Coercive Union Methods

While it was relatively simple for common-law judges to perceive, at least in principle, that organized society could not afford to tolerate violent union action, the problems posed by monopolistic and other economically coercive interference by unions with the free market were much more difficult and produced conflicts in principle as well as in practice. Some courts held that any action which went beyond peaceable direct strike action—for example, picketing and secondary boycotts—should be condemned as monopolistic coercion in restraint of trade.1 But others held such action privileged.2 And still others took intermediate positions in regard to the tactics which unions use in enforcing or strengthening their bargaining positions.3 An indication of the confusion may be conveyed by noting that while practically all courts condemned the “secondary boycott” as unlawful, there was no universally accepted definition of this tactic. An act held unlawful in one state as a secondary boycott might be held lawful in another state on the theory that it was not a secondary boycott.4

Similar confusion existed in regard to the substantive purposes of collective labor action. All courts agreed that a strike for higher wages or a direct improvement in working conditions was completely lawful. But while one court might hold a strike for the closed shop unlawful, another court might hold such a strike and its objective lawful.5

There was obviously a need for a unifying factor, and, as we are told by Professor Crosskey in his recent great work on the Constitution, the national government had been designed precisely to serve that function.6 However, doctrines created by the Supreme Court made unification and uniformity impossible.7 The Court held itself to be without power to control common-law developments in the states,8 and it held for a long time that Congress lacked power to legislate in the field of labor relations.9 If it is necessary to have a “villain in the piece,” the role belongs to the Supreme Court.

The role certainly does not belong, historically or theoretically, to the Constitution of the United States or to the common law. And free-market theory, the villain chosen by the historical version which has been orthodox for the last twenty or thirty years, fits the role least of all. Free-market theory calls for a uniform rule of law prevailing throughout every economic unit. For it is only in such circumstances that economic activity distributes itself effectively and rationally. In a system of conflicting laws, the distribution of economic activity may be influenced as much by the laws as it is by the more objective considerations of productivity and efficiency. In a very real sense, therefore, the confusion in the law hampered the market, and the effective distribution of productive activity, in much the way that most interventionist measures do. Hence it is a mistake to say that the confused status of the common law, even though it may have worked out in some instances to prevent labor union interference with the free market, was a situation tracing essentially to free-market thinking. It was a situation calling for a political remedy, a coherent national legal structure.

The first national statute applicable to concerted labor activities was the Sherman Anti-trust Act.10 This law was addressed not to labor activities specifically but to all monopolistic interferences with the market, whether by businessmen or labor unions, which affected interstate commerce. During the period of its applicability to labor action—roughly 1890 to 1930—the Sherman Act was held to prohibit, by and large, only various types of secondary union action, or combinations between unions and employers designed to eliminate business competition in interstate markets.11 In one famous case there was an implication to the effect that even a primary strike might be held unlawful where it affected an entire field of production, an entire industry, and was intended to affect the market price of the product of that industry.12 But this implication, as significant as it is in terms of present problems of industry-wide strikes, never became a fixed part of the law of the Sherman Act and was, in fact, expressly abandoned by the Supreme Court at a later date.13

On the whole, then, the national law under the Sherman Act broadly resembled the common law as regards acceptance of the basic right of self-organization and the right to strike. In going further to outlaw secondary boycotts and combinations in restraint of trade, the Sherman Act was similar to one of the competing branches of the common law. This branch may be called, for lack of a better term, the antimonopolistic one, or the free-market branch, since it was concerned with eliminating monopolistic and coercive interferences in the working of the market.

During the period in which the Sherman Act was applicable to labor activities, the Supreme Court’s narrow conception of the scope of the national commerce power made the law, despite the importance of the principles it reflected, relatively unimportant in terms of any real limitations upon monopolistic union action. And when the Supreme Court’s conception of the scope of the national commerce power expanded during the decade 1930–1940, the Sherman Act’s applicability to labor union conduct was largely erased.14 In its place were substituted those laws and judicial doctrines—mainly the Norris-LaGuardia Act and the picketing-free-speech doctrine—whose aim and effect were to put in a specially privileged position the monopolistic and economically coercive union action which one version of the common law and which the Sherman Act had held unlawful.15

The decade 1930-1940 was the period in which union leaders secured almost everything they had so long been seeking: a favorable climate of opinion; a national administration anxious to please and many state administrations similarly obsequious; laws which forbade employers to interpose any effective resistance to unionization but which at the same time permitted unions to engage in all kinds of strike and boycott activity. Some resistance remained in a few state courts and legislatures, it is true.16 But widespread labor violence, the success of sit-down strikes, and the phenomenal growth in union power and prestige, all suggest that such resistance as existed was minimal and unimportant.

Beginning in 1940 and culminating in 1947 there began, as already noted, first among the states and finally in the national government, a movement in the direction of removing the special privileges. States began applying their own antimonopoly laws in an effort to control secondary boycotts.17 The national government, in the Taft-Hartley Act, made a more comprehensive effort to remove all the special privileges which unions had enjoyed during the preceding years.

We have already discussed the Taft-Hartley measures designed to control union coercion of free employee choice and to bring unions within the juridical structure. We deal at this point with that law’s rules concerning monopolistic labor union action during economic disputes.

Those rules can be adequately understood only in terms of free-market principles; for it is fairly evident, from analysis of the Act as a whole, that its aim was to eliminate all monopolistic, economically coercive trade-union interference in the operation of the market. In the first place, the Act absolutely forbids the closed shop, that institution which serves double duty as a means not only of coercing free employee choice, but also of tightly controlling the labor market. In terms of the present discussion, the prohibition of the closed shop is properly viewed as an endeavor to free the labor market of the monopolistic control of labor unions. Of course, labor unions and their agents and apologists object strenuously to this measure. But that is to be expected; monopolists do not usually take kindly to measures which deny their privileges.

The influence of free-market thinking is seen equally clearly in what are perhaps the most important measures of the Taft-Hartley Act: those defining the types of concerted labor union activity which are privileged and those which are forbidden. The law expressly privileges a direct strike called by a union representing a majority of employees against the employer with whom the union is primarily disputing.18 Either expressly or by clear implication it prohibits every other kind of strike, boycott, or inducement to strike or boycott.

This prohibition is expressed in general terms. The Act nowhere uses the specific terms “picketing” or “secondary boycott.” The legislators undoubtedly intended to avoid the confusion and ambiguity in which history has clothed those terms. But it will be seen from a careful reading of Section 8(b)(4) of the law that no union may call a strike, or induce employees to engage in any kind of a concerted refusal to work, where an object of such action is to make any person (including an employer) cease doing business with any other employer. Such language obviously prohibits every type of secondary strike and every type of inducement to secondary-strike action, including inducement by means of picketing.19 But it goes much further. It also forbids, in general terms, even a primary strike; for an object of every strike is to cause a businessman to cease dealing with other persons.20 It is impermissible, however, to apply these terms literally against all strikes; for, as already mentioned, there is in the Act a provision expressly preserving the right to strike.21 Such being the case, standard rules of statutory interpretation require that the specific provision be given effect. And the effect to be given to the provision specifically declaring the right to strike is indicated by still another provision of the law. Significantly, this other provision is located at the end of Section 8(b)(4)—the very section which, literally read, would outlaw all strikes. It rather clearly, though not expressly, establishes a special privilege for strikes called by a majority union against the employer with whom it is disputing.

Current interpretation of the Taft-Hartley Act does not, on the whole, agree entirely with this analysis. While holding that the Act forbids all secondary strikes and “secondary boycotts,” whatever they may be, the weight of current opinion is that the law does not prohibit minority strikes and even minority picketing in certain important situations.22 This current interpretation, it is admitted by the very persons and authorities who most strongly support it, does not apply the terms of the Act literally. Nevertheless, they insist, it is consistent with the legislative intent. When they say “legislative intent,” they mean, apparently, what they think the legislature should have intended or must have intended. They obviously do not mean the legislative intent as expressed in the legislation; for they admit that their interpretation is not based on the natural meaning of the words which all the members of the legislature voted upon in registering their intent.23

One of the most serious consequences of the currently prevailing misinterpretation of the Taft-Hartley Act is that it disguises what would otherwise seem obviously to be the aim of the law, namely, to apply and to implement the free-market concept toward which the common law was aiming: to establish the right to strike but to prohibit all other interference in the free operation of the market. Any kind of combined concerted action going beyond the simple strike and peaceable persuasion, according to market theory, represents coercive restraint and amounts to a combination in restraint of trade, if not to clearly monopolistic interference in the market. One union has the right to withhold its labor in a dispute with an employer; but when it enlists the aid of another union or another employer against the primary employer, the latter is being made the victim of a market-manipulating operation. That is what the principles of the free-market concept suggest, and, except for the current misinterpretations to the contrary, that is the kind of conduct which the Taft-Hartley Act seems to have attempted to forbid.

Political Intervention in Collective Bargaining

The problem in labor relations which receives the most attention, and which is probably uppermost in the minds of the people of the United States today, is that which arises when a union calls a strike against all or most of the companies involved in a basic industry, such as coal, steel, railroads, or steamship lines. The effects of such a strike are rather drastic and are felt relatively soon; and one can therefore readily understand why they receive such widespread attention, even though there may be some ground for believing that other problems in labor relations are more important in many ways.24

There is a sense, however, in which the industry-wide strike is of the most profound importance. The existence of such strikes, with the overwhelming economic power which they demonstrate and the incredibly complicated damage they can do, compels rethinking on the most basic levels concerning labor-relations policy. While few students in the field have been induced by such strikes to go so far as to challenge the wisdom of the policy of establishing the basic right of self-organization or the basic right to strike, some have begun wondering whether it is wise to give those rights any positive legal protection. This line of thought ends in a reconsideration of the advisability of the features of the current law which prohibit employers from interposing economic resistance to the organization of their employees. It suggests that perhaps employers should be allowed to combat unionization with all the legal means which used to be at their disposal prior to such legislation as the Wagner Act.

Another approach to the problem would preserve the basic protections afforded by the Wagner Act, but would establish an arbitrary limit on the collective-bargaining process or would restrict the magnitude of strikes. It would declare, for example, that no single union could bargain for more than a limited number of employees or with more than a limited number of employers, and that bargaining strikes be limited accordingly.25 The trouble with this approach is that it is fundamentally interventionist in nature and thus creates all the kinds of problems which are normally to be expected from interventionist measures. Whatever bargaining area might be defined, it would be fundamentally arbitrary in relation to the natural developments in union organization and collective bargaining. It would probably be impossible to set forth legislative rules clearly enough for application by the regular courts in traditional forms of litigation. In the end, legislation would have to be vague, and a large degree of administration, rather than pure adjudication, would be necessary. The result would be the same as that usually to be expected from administration rather than adjudication: politics rather than law would dominate.

Probably for these reasons, liberals take the position that the problem should be treated indirectly and entirely in terms of clear-cut rules of law. They point out that industry-wide strikes are not nearly so grave and important as they are sometimes said to be. What they actually mean is that there is no overwhelming need of immediate, drastic, arbitrary action. The sensible approach, they insist, is to adhere to the basic elements of labor-relations policy which have naturally evolved consistently with traditional liberal principles: let employee organization develop as naturally as possible in as completely noncoercive an environment as possible, with both unions and employers subject to clear-cut and effectively enforced rules prohibiting all forms of coercion. The fundamental assumption of this point of view is that in a completely uncoerced environment the natural checks and balances of a market economy will keep collective bargaining and strikes within socially desirable limits, will preserve intact the basic liberal principles accepting the right of self-organization and the right to strike, and will permit unions to grow and mature gradually and naturally into their important role in a free-market economy.

A good deal of thought is being given by some people who are basically influenced along these lines to approaches which follow the pattern of the present legislation. The present legislation is based on no perceptible principle other than that of postponement. Fundamentally, beneath all the complicated language, the Taft-Hartley Act declares simply that any strike which, in the opinion of the President, affects the public health and safety because of its nation-wide effects, may be enjoined for a period of eighty days.26 During this period the law obliges the parties to continue bargaining, and commands the mediation machinery of state and national governments to extend itself in the search for a solution of the dispute. A goodly number of variants of this approach have been proposed; but, aside from the time and effort involved in excogitating these variants and the labor and materials expended in publishing them, they provide little of interest. There is, of course, much to be said for the principle of postponement. In some instances, time is all that is necessary in order to reach an agreement; and if the losses caused by strikes to union, workers, employer, and the public can be avoided, so much the better. But that is about all that can be said about it.

Much more can be said about a competing plan, which would eliminate the eighty-day injunction, leaving the union free to strike at will, and at the same time authorizing the government to seize the businesses involved, confiscate profits or some part of them, and restore the businesses to their owners only after the dispute is settled and an agreement between the union and the employers reached. By and large the forces behind such proposals are the interventionists—union leaders and some academic people—who have always sought to weight the so-called process of collective bargaining in favor of unions by bringing to bear on their side the force of government, whether by means of law or administration.27 Such a measure would probably not entirely supplant the market, just as compulsory arbitration in accordance with standards adjusted to comply with realities of the market would not completely supplant the market determination of wages. But, like compulsory arbitration, which unions and their apologists generally resist, government confiscation of profits for the duration of a labor dispute would have the effect of rigging the market in favor of unions. It would say in effect to the employers involved: either give in or you will be hurt even worse than you would be by the unions and the free play of market forces. This is, in terms made familiar by antitrust litigation, predatory monopolistic pressure; it is the kind of tactic used by some monopolistic-minded business firms to eliminate the inconvenience of vigorous competitors: raise your prices or you lose all.28

There must be no mistaking this last point. Immediately, ultimately, in the short run and in the long run, the effect of putting all businesses in an industry under such extra pressure to increase wages will certainly be substantially the effect of a price increase in one form or another, direct or indirect, actual or potential. Prices will be higher than they otherwise would be; or quality will be lower; or there will be less production and less employment than there otherwise would be. There are no other alternatives. It is vain to hope that only profits, and nothing else of interest to the community, will be affected by rigging the market in this manner. In a full-production economy, where productive capacity is already being strained, history has shown us how readily these monopolistic pressures for wage increases are immediately translated into price increases. In sluggish periods, when it is already difficult to sell at existing prices, the effect of a wage-cost increase (beyond that which free-market factors call for) can only have undesirable results of one kind or another—most probably reduced production or quality impairment.

Those who would insist at this point that the effect might be to compel employers to become more “efficient” overlook certain vital factors. Already under strong compulsion to efficiency, the employer is usually, in slow periods, as efficient as he can be under existing conditions of reduced production, or is in the process of becoming so. But, even more important, the blunt, massive, undiscriminating weapon of government seizure in order to compel wage increases not called for by market conditions is as ill-adapted to promoting business efficiency as one might expect a device to be when it was originally created for an entirely different purpose.

Government seizure is a device well adapted to compelling wage increases greater than those which, at the given time, the free operation of the market would afford. But increasing business efficiency is entirely another thing, calling for entirely different techniques. First of all, it takes money to buy efficiency. It takes money to buy the talent, the machines, the thought, without which greater efficiency is not to be expected. Greater efficiency calls, too, for a cooperative attitude on the part of workers and their unions; and unions have been more notable for their resistance to efficiency than they have been for their cooperation.29

In summary, it takes both motive and means to achieve greater efficiency, just as it does everything else. Government seizure does not provide motive; profits and the free market do that. Government seizure does not, on balance, increase motive, either; for, like high taxes and excessive government regulation, it tends on the whole to limit the efficacy of the great, central, motivating influence, profits, as much as it tends to accentuate the desire to increase efficiency. And government seizure during depressed periods is certainly not very helpful in providing the means necessary to achieving greater efficiency. Entirely the contrary. It takes from hard-pressed businesses at a most crucial time such little margin as they may possess—the very margin which might have been used to increase efficiency and production at lower unit costs.

The case against government seizure, in good times or bad, is the case against all government interventionism designed to limit profits and to increase costs of production. These devices may serve certain purposes exceedingly well; politicians have found them useful for centuries. But no one has ever been able to demonstrate that they provide the things that everyone wants, that they increase the wealth of nations and the well-being of people generally.

In terms of the present discussion, government seizure is properly viewed as another species of the market manipulation which has been the real meaning of collective bargaining over the years for union leaders. Like boycotting techniques, government seizure is designed to bring to bear upon employers forces which have no relationship to the peaceable, productive activity of the free market. The real desires of the workers themselves, the productivity of workers, conditions on the market generally—all these factors are subordinated in the process of establishing wages; and political intervention is given the dominant role.

Basically, the demand for the use of government seizure amounts to a declaration on the part of union leaders that they are no longer satisfied with what they can gain through striking, or even through the boycotting and other monopolistic techniques which they have used so long. Where employees participate voluntarily, a strike is a form of action which indicates that employees are dissatisfied with the existing wage structure. Unless there are great numbers of other workers who think that the existing wage structure is adequate, the strike is by itself a bargaining technique which is likely to secure from employers all concessions which existing conditions on the market make possible. If employees are forbidden to strike, it is not quite so certain that all employers will give in wages every last cent which the market would permit. And that is why the right to strike should be maintained, and why, probably, the Taft-Hartley Act does not absolutely prohibit even those strikes which imperil the national health and safety, but only postpones them.

But in advocating government seizure, unions aim at securing without a strike everything that (and possibly more than) they could get through striking. A union leader no longer need worry about anything, the real desires of the workers and other market conditions least of all. A great problem for all union leaders during strikes is whether or not the union members will remain “loyal.” Union members are likely to abandon the strike, to return to work, if the demands of their leaders seem unreasonable while the offers of the employer seem tolerably reasonable. They are especially likely to do so if it appears that other workers are accepting the wages offered by the employer. Besides being a valid and true technique of the free market, the successful voluntary strike is thus a sign that the union leaders have perceived correctly the temper of their own members and have analyzed other conditions on the market accurately.

Strikes fail when union leaders have not interpreted these market factors accurately. When a businessman sets a price too high for existing market conditions, he is compelled either to reduce the price or to go out of business. Union leaders would prefer to be free of these rigorous alternatives, and government seizure suggests itself to them as an ideal system of freeing themselves from all restraints emanating from either the market or their own members.

Government seizure, with its confiscation of profits, hurts employers in roughly the same way that a strike hurts them. It may even hurt employers a little less than a strike does, in some cases; but that point is not important. The important point is that it obviates the necessity of striking and thus frees union leaders of all controls. They no longer need worry about the real desires or the loyalty of their members; there being no strike, the members continue to receive their wages and will be willing to back up indefinitely any demands made by the leaders. Only the employers and the consumers are hurt by the seizure, not the union or the employees. Nor need union leaders fear the conditions on the labor market; thousands of able men may be unemployed and willing to take jobs at the wages spurned by the union leaders, but since there is no strike those men have no possibility of making their existence felt.

Thus, government seizure and confiscation of profits represent utopia for union leaders. They can make the wildest of economic demands and insist upon them indefinitely. Or they can settle for less and then in a little while, for any or no reason at all, ask for additional concessions. If denied, they can again threaten to strike, and government seizure will be re-instituted, and the whole spectacle will be reproduced. No wonder unions scorn compulsory arbitration. After all, the arbitrators are often influenced, many times by express mandate of the law, to take market-factors into consideration. And unions cannot always be sure that their wishes will be respected in the selection of the arbitrators. But government seizure is different. It virtually removes market and political hazards. The advantage to the union is a fixed and unremovable feature of the system. No matter what the political climate, if government seizure is part of the law, the cards are stacked against the public, unemployed workers, and the employer, in the union’s favor. Government seizure is interventionist politics domesticated to the will of union leaders.

The same observation holds true for many features of the law applicable to the process of collective bargaining. The law declares that employers must bargain collectively in good faith with unions representing a majority of their employees. The law also declares that the duty to bargain in good faith does not impose the duty to reach agreement, and from this declaration it may be inferred that employers have no duty to reach any particular agreement of any kind. This is the basic legal framework of the negotiation or “talking” features of collective bargaining.30

Whether or not the current rules relating to negotiations between employers and unions properly implement the basic legislative plan is something of a problem, for there are elements of ambiguity even in the basic plan. If an employer is under no duty to reach any particular agreement with a union, may the employer refuse to grant during negotiations with the union the same increase in wages which it later gives directly to the employees? The current rule applied by the National Labor Relations Board and the courts is that such conduct is unlawful.31 This rule is probably a correct application of the present statutory law; such conduct on the part of the employer suggests bad faith. Furthermore, it might be considered a form of economic coercion, under current views. It is similar to the offering of a benefit, conditioned on abandonment of the union; its effect is to say to employees that the employer will give them directly what he will not give them through their union. The same is true of all so-called “unilateral” acts of the employer, and the current rule condemning such acts is probably by and large an accurate development of the “good faith” concept established by the basic legislative structure.

Real problems arise, however, in the situation where the employer absolutely refuses to make any concession whatsoever to the union. Take the case, for example, where an employer says to the union leaders during negotiations: “I am perfectly willing to discuss with you frankly and sincerely all matters of interest to you and the employees; but my judgment and experience convince me that this business can be operated effectively only if I continue to have the complete control of it which I now have. Therefore, the only agreement I will sign is one which declares that the level of wages, the conditions of work, the hours, the promotion or disciplining of employees, and all other employment factors remain subject to my exclusive control.”

Unions and the National Labor Relations Board insist that an employer who takes such a position is guilty of an unlawful refusal to bargain in good faith, and some courts and analysts agree with them. They reason along the following lines: The Act created the obligation to bargain in good faith concerning wages, hours, and other terms and conditions of employment; this means that unions were intended to participate in the process of determining such matters; by insisting upon exclusive control of all employment factors, the employer is frustrating the national collective-bargaining policy.32

Some analysts, a few courts, and perhaps even the Supreme Court itself take a different view. They emphasize the fact that the law expressly declares that employers are under no duty to reach any agreement. For them, the fundamental intent of Congress in establishing the duty to bargain in good faith was one of inducing the opposing parties to meet and treat honestly and fairly and in a peaceful environment. They imply that the precise terms of agreement are to be fixed, not by law, but by the respective economic positions of the parties; ultimately the terms of the collective agreement are to be influenced by conditions on the market; if dissatisfied with the employer’s offer the employees and the union are free to strike or to engage in such other market operations as the law permits.33

There can be little doubt of the fundamental soundness, economic and legal, of the latter point of view. The written words of the law itself are definitive. The law states as clearly as words can that employers are under no duty to reach any agreement whatsoever. For the NLRB to say that employers violate national policy in steadfastly refusing to make any concession at all is equivalent to saying that the law requires certain concessions, when this is manifestly not so. A similar conclusion is indicated when one departs from the abstract legal plane of analysis to the real facts of economic life. If it be true, as the NLRB and some courts insist, that the employer must make certain concessions, who is to determine the exact character of the concessions? Neither law nor policy affords an answer to this question. Certainly not the union; and equally certainly not the NLRB.

The fact is that the NLRB attitude, as unsound as it may be in terms of the law, amounts to another market-manipulating device of the general type already encountered here. It is designed to weaken the employer; to give the union a political-juridical advantage extraneous to economic, market considerations. While some courts, including the Supreme Court, seem to be dimly aware of these facts, it must be acknowledged that the view of the NLRB tends to prevail today. It is true that the Supreme Court has held recently that an employer may absolutely refuse to permit the union to participate in the process of hiring, promoting, discharging, or disciplining employees.34 But in so holding, the Court was compelled to reverse the NLRB’s previous decision in the same case.35 And the fact that the NLRB had previously held to the contrary is sufficient to indicate the position it takes. There is no doubt, furthermore, that the NLRB and most courts would hold it unlawful for an employer to assert unqualifiedly that he will sign no agreement other than one vesting in him all the authority which he previously had, including the authority to change wages when and as he sees fit.

As a result, few if any employers today will approach collective bargaining with such an orientation. Practically all employers confine themselves to calculations designed to keep at a minimum the concessions which they feel that the law compels them to make, whether or not they themselves think it advisable to make any concession at all at the given time. Obviously, even in such circumstances the market ultimately controls; unions will not insist upon concessions which the employer absolutely cannot make; nor will they insist upon concessions fantastically out of all proportion. But here, as in so many other features of labor relations law in the United States, the fact is that the market has been rigged by political forces in favor of the unions.

We end as we began the discussion of collective bargaining. The market controls ultimately in the determination of wages and working conditions; the law as written so states the matter; but the law as interpreted tends to rig the market in favor of unions.


Chapter 16

COLLECTIVE BARGAINING AND THE INDIVIDUAL EMPLOYEE

A desire to safeguard and to promote the interests of individual workers must necessarily constitute the basis of collective-bargaining law and policy. We do not view unions and collective bargaining as ends in themselves, any more than we regard business corporations and freedom of contract as ends in themselves. Even though union leaders may sometimes act as though the institutional interests of their organizations are superior or antecedent to the interests of workers, this fact must not be allowed to distort the true view of the situation: that such privileges or powers as society and the law allocate to unions are conditioned upon the assumption that they are necessary if we are to have consistent rules and if unions are effectively to represent workers.1

The interests of individual workers are critically engaged in two phases of the collective-bargaining process. The first is the point at which union and employer discuss and come to agreement upon the terms and conditions of employment which are to prevail in the employment unit; at this phase the individual worker’s concern is that the agreement reflect his interests as favorably and equitably as it does those of all other employees in the bargaining unit. The second crucial phase is that of administration and enforcement of the collective agreement; the individual worker is concerned here lest the agreement be administered and enforced, by either union or employer or both, in a manner prejudicial to his equal rights.

The Pacific Intermountain Express Company and the Teamsters’ Union have provided a good example of the way in which the interests of individual workers may be critically affected at the two levels of collective bargaining just described.2 In 1949 the company agreed to permit the union to dispose of all seniority disputes. This meant that the union had the power to decide which employees should be laid off first, or rehired first after a lay-off, or given first choice as to available positions. No one should be surprised to learn that, given such power, the union abused it; for, under all the circumstances, the Teamsters’ Union could do nothing other than abuse the power. The Constitution of the Teamsters’ Union has always considered length of union membership a “better” seniority claim than length of service with the particular employer. And in this case, according to the National Labor Relations Board report, the union “established the seniority dates of employees who were not members of the union when hired as of the date upon which they became members of the union rather than as of the date of their employment.”3 Thus a man hired in 1950 might be accorded seniority inferior to that given a man who began his employment in 1951, if the latter happened to belong to the union when he was hired, or if he speedily joined upon being hired, while the former failed to join the union at all or joined only at a later date.

Whether or not the Teamsters’ Union’s conception of seniority is the “sound” or “true” view is far less important for present purposes than the fact that employees prejudiced by the union practice might naturally (and did actually) feel aggrieved and mistreated. On the theory that the law is designed for the benefit of individual employees rather than of unions as institutions, it would seem that the sense of grievance of the prejudiced employees was one entitled to social consideration. For there is nothing beneficial to the employee as such in the Teamsters’ conception of seniority. That conception essentially promotes the union, and in fact amounts to a kind of economic coercion to immediate union membership. Some employee or other is of course advantaged under any concept of seniority; but the advantage under the Teamster concept derives not from an employee’s ability, not from his experience, and not from his actual length of service. It derives only from his tenure of union membership. To use the approach of the National Labor Relations Act, the Teamsters’ seniority method constitutes discrimination between employees which is designed to promote union membership.4

Whether or not the union had in addition violated the implicit duty, as exclusive bargaining representative of all employees in the unit, to represent all employees fairly and without discrimination is uncertain; but, leaving that matter for the moment, we may note that the NLRB found the employer and the union both guilty of unlawful discrimination.5

The second phase of the case illustrates the point that the interests of employees may be seriously involved in the manner in which unions prosecute grievances. Among those employees prejudiced by the Teamsters’ Union’s seniority practices was one Sanders, who let it be known that he felt himself victimized. The union administration, disapproving Sanders’ position, took action when it appeared that he intended to continue to insist that seniority be conceived in terms of length of service with the employer. Among other things, Sanders was beaten up. Shortly thereafter the employer discharged him, allegedly because he had been exceeding the speed limit. Feeling absolutely certain that the discharge was collusive, “rigged,” and wrongful, Sanders filed with the union a formal grievance in which he questioned the truth of the speeding charge. The union assigned to the prosecution of Sanders’ grievance the same person who had been fined and convicted for assaulting him. Discouraged, Sanders did not attend the grievance hearing. But he did file an unfair practice charge with the NLRB, and in that agency’s hearing he relied upon a tachograph chart to disprove the employer’s speeding accusation. Accepting this chart as satisfactory proof that Sanders had not in fact violated any speed limit, the NLRB held that he had been unlawfully discharged.6 The discharge appeared to be, then, under all the circumstances, an act in appeasement of the union.

If the employer does not wish to or is in no position to defend the rights and equities of individual employees, and if there is reason to fear prejudicial conduct from unions at times, it seems plain that devices are needed which will protect individual employees from arbitrary treatment at the two levels of collective bargaining in which we are interested, the negotiation level and the grievance-processing level. We turn now to a systematic investigation of actual and potential checks upon arbitrary treatment of employees.

The Collective-Bargaining Level

Perhaps the best-known check upon arbitrary conduct by union negotiators in the collective-bargaining process is the requirement, established by the Supreme Court in the famous Steele case,7 that a union must bargain fairly and nondiscriminatorily on behalf of all employees in the bargaining unit represented exclusively by that union. We know very little more about this broad rule than the foregoing very generalized statement suggests. Indeed, about all we know is that where a union proposes or accepts measures which will discriminate against certain employees on the basis of race, color, or creed, it has violated the legal duty implicit in its position as exclusive bargaining agent.

As presently formulated, the rule prohibiting arbitrary discrimination by unions is too broad to be of any real use. Except in those instances of bargaining in which the union represents an absolutely homogeneous group of employees, the collective-bargaining process inherently requires some discrimination. Indeed, there is more reason to fear that unions will fail to discriminate properly as among different categories of workers than there is that they will discriminate too much. This is true especially among complex industrial unions which represent many different categories of workers. During the summer of 1955, for example, in the negotiations between the Ford Motor Company and the United Automobile Workers, tool-and-die-makers represented by the UAW showed considerable dissatisfaction with the collective agreement finally reached, despite the enthusiasm with which that agreement was generally greeted, because it paid insufficient attention to their employment category and allegedly did not maintain suitable rate differentials for their highly skilled work.

Small, highly skilled groups in large and complex industrial unions will very likely find themselves neglected with some frequency—and in circumstances in which it will be impossible to make out a case of arbitrary discrimination against them by their union. After all, how can anyone say that a union has discriminated unfairly in negotiating a ten-cent increase for employees in category A and an eight-cent increase for employees in category B? This type of case, which is likely to recur with much greater frequency than the case of racial discrimination, must be dealt with on the basis of some technique other than the rule prohibiting discrimination by unions.

The principle of free employee choice of bargaining representatives, which underlies so much of current labor policy, is the technique which must be relied mainly upon, ultimately, to protect employees against arbitrary treatment in collective bargaining. In the case of the small minority of craftsmen in a complex industrial union, the principle of free employee choice finds expression in the Taft-Hartley rule liberalizing the circumstances in which craft units may be carved out of large industrial units.8 If the NLRB is seriously concerned with promoting free employee choice and combating arbitrary discrimination by unions against minority groups, it will adopt liberal policies in regard to such minorities. Both employers and industrial unions may complain about this; but labor policy should not be designed for the convenience of employers and labor unions.9

On the other hand, it should be noted that if bargaining units are to be fractionalized and multiplied even more than they are at present, the harmful potentialities of strikes may be greatly increased; and it may therefore be argued that the rules of the game should be adjusted accordingly. The law might provide either that all collective agreements in a company composed of multiple bargaining units be negotiated simultaneously or that a strike in one bargaining unit be confined to that unit. It is about time that there be introduced into the law the principle that employees in unit A of a given company may not lawfully refrain from working simply because employees in unit B are on strike. Such “sympathetic” action ought to be viewed accurately; it amounts to a secondary boycott or a combination in restraint of trade, and ought to fall within the legal condemnations which cover conduct of that kind.

As demonstrated by the Pacific Intermountain Express case, arbitrary discrimination by unions is not necessarily limited to instances in which the bargaining unit comprehends employees in different work-categories. In that case, it will be remembered, all the employees were truckdrivers; and seniority privileges were geared to length of union membership rather than to length of service with the employer involved.

As it happens, the basic principle of free employee choice proves adequate to resolving the problem posed by that particular type of discrimination. Revolving about the principle of free employee choice, the Taft-Hartley Act, manifesting inherent integrity in this respect, forbids discrimination by either union or employer where such discrimination tends to encourage or discourage union membership. Such a provision logically comprehends a prohibition of one of the two or three greatest menaces to free employee choice, namely, compulsory unionism. And thus the law as it exists at present, inasmuch as it prohibits all the extreme forms of compulsory unionism, is adequate to the task of preventing unions from engaging in the type of thing evident in the Pacific Intermountain Express case. For all cases of that type involve more or less specious attempts to perpetuate unlawful compulsory-unionism conditions.

But there is a type of collective-bargaining discrimination with which no rule of law or principle has yet dealt adequately. This type may be generally described as one in which a union provides for less favorable treatment of one group than of others, but not on the basis of either union membership or race, creed, or color. An example is provided by the Hartley case,10 where a union negotiated an agreement to the effect that, quite regardless of skill, seniority, etc., women workers were to be laid off before men when the employer found it necessary to reduce the working staff. It is easy to think of variations of such a rule—for example, a requirement that unmarried men be discharged before married men, regardless of seniority.

The court which decided the Hartley case held that the union acted lawfully in agreeing to such a provision.11 Although no decision to the contrary has been found, the case becomes the more troublesome the more one thinks about it. Surely the decision in the Hartley litigation would have to be different under the Supreme Court’s ruling in the Steele case, if Negroes were involved instead of women. Now, is discrimination any the less arbitrary when it involves white women and white men than when it involves colored men and white men? Justice Halpern, who decided Wilson v. Hacker in 1950,12 would probably find such disadvantaging of women to be unlawfully arbitrary discrimination; for he held in that case that a union might not lawfully picket to take away the jobs of barmaids and give them to members of the Bartenders’ Union, to which union the barmaids would not be admitted. Still, the argument to the effect that it is the job of the union to reconcile the frictions among its membership and to reach a solution which is in the interest of the most numerous class will certainly carry weight with many persons. It may be assumed that if the union submitted the rule involved in the Hartley case to a membership-referendum, a substantial majority would be registered in its favor. Furthermore, the United States Supreme Court has cited the Hartley decision with approval.13

For those who hold to the view that the political principle of majority rule should be controlling in labor relations and other social affairs, decisions like the one in the Hartley case are likely to create no problems. However, the fact is that the law has long since rejected the monolithic majority-rule conception. It forbids discrimination against nonunion men even in units where a majority of employees are union members; it prohibits discrimination against colored men by unions whose membership is preponderantly white; and, as is widely known, it protects “minority rights” in a number of other ways.

The question in every case of protecting minority rights against the clear desire of a majority is whether the interest of the minority is in some way socially superior to the principle of majority rule. In pursuing this analysis it may be taken for granted that if an employer discharges A rather than B, he does so because in some sense or other A is less valuable in the enterprise than B. We are all aware, of course, that in some instances the employer’s valuation may be erroneous or prejudiced, or that it may even reflect anti-union animus, with A discharged primarily because he is an active union member, while B is not. But in a well-run company errors and prejudices will be kept to a minimum. Continued emphasis upon and study of the science and arts involved in running a business enterprise well may be suggested as the best means of eliminating errors and prejudices in personnel relations; furthermore, insistence upon careful review of questionable lay-offs and discharges is an entirely proper and desirable function of collective bargaining. And as to discharges and lay-offs motivated by anti-union considerations, the law forbidding them is now effectively enforced, and there is no indication that it will be repealed or that enforcement will be relaxed.

We may therefore return to the assumption that lay-offs and discharges will usually be based by the employer upon an evaluation of the relative worth to the enterprise of the employees involved. It goes without saying that, in terms of sheer efficiency, women or unmarried men will in some instances be worth more to a business than married men. And so, if sheer efficiency were the only criterion in lay-offs and discharges, employers would, if permitted, sometimes prefer to retain women and unmarried men. The quite evident fact is, however, that sheer efficiency is by no means a universally acceptable criterion for employers. An informal kind of seniority program, geared to length of service and “loyalty” to the employer, in fact prevails widely. Special circumstances usually obtain whenever an older employee is “passed over,” and a younger one, in point of length of service, is preferred.

The attitude generally prevailing among employers is probably accurately reflected in the common type of collective agreement in which the union and the employer agree that where skill and ability are equal, preferment in regard to promotions, layoffs, rehiring, etc., is to be based upon length of service in the company. That this type of seniority agreement should prevail widely is a fact of no small significance to the present discussion. For this prevalence tends to suggest that even though unions at times insist upon seniority privileges which put minority groups at a special disadvantage, such “unfair” treatment of minorities—whether they be Negroes, women, or unmarried men—is by no means a vital or essential or organic feature of trade-union activity. To put the matter another way, no union can intelligently and in good faith take the position that the power to discriminate against minorities as such is inherently necessary if trade unionism is to survive.

The analysis begins to shape up, then, somewhat as follows. On behalf of permitting unions to discriminate against such minority groups as unmarried men or women, two principles may be advanced: (1) the principle of majority rule; (2) the principle of collective bargaining, which means in this context that unions should be allowed to negotiate freely in accordance with their own policy decisions and that restrictions on collective bargaining should be as few as possible. Against such discrimination one might argue that (1) it represents too great an imposition upon persons who find themselves in a minority and (2) it would unduly frustrate certain profoundly important social processes.

The present problem, it may be suggested, is not one which is solved most intelligently by applying the principle of majority rule. We do not normally allow a majority of producers in any given field to decide which producers shall survive and which shall be discarded; in such areas we rely upon economic rather than political processes. Again, we do not tolerate the destruction of opinions and other intellectual conceptions on a mere nose-counting basis. The problem with which we are immediately concerned is very much like the two just mentioned. Whether or not, in a lay-off, married men should be given preference over single men or women is, from society’s point of view, best determined in largely the same way that we decide which businesses are to survive under rigorous competitive conditions. There are certainly those who will interpose at this point that the social interest is plainly pre-empted by the married man with his family responsibilities. But this is too near-sighted a view of the social interest. The deepest of all social interests is in the progression and perfection of social productivity, in the smooth and effective functioning of the process whereby each individual fits himself into the position in society to which he is best suited and in which he best serves. It is untenable to assert that the social interest begins and ends with the advantaging of some men over others simply because those men have married and begotten. Every man can think of cases in which begetting has done very little for society.

And on the other hand it is not even true that the “equities” are always with the married man as against the single man or the woman. These latter, too, may have exigent personal responsibilities and hopes and dreams. To take the position that the “equities” are always with the married man is simply to be doctrinaire and dogmatic, and very often in error.

As to the contention that the interest in free collective bargaining requires that unions be permitted freely to negotiate the kinds of agreements under discussion, not a great deal of reflection is needed to uncover the deficiency. This is really something like the contention that no interference with freedom of contract should ever be permitted—a contention the inadequacies of which have already been discussed. There is nothing any more sacred about collective bargaining than there is in private property or freedom of contract or any other social institution. The problem in regard to the scope to be accorded all these institutions can never be permanently solved; the solution turns on the merits of each case. In terms of the present discussion, the problem, narrowly framed, is whether the social gain is greater if free collective bargaining be upheld than if, instead, one establish the rule that collective bargaining may not extend to the point where it prejudices minority groups arbitrarily.

Putting the matter this way naturally focuses attention on the problem of defining “arbitrary” conduct by the union. Now, one’s conception of “arbitrary” action by unions is of course determined largely by one’s idea of the proper role of the union. If the union be regarded as a miniature “welfare state,” its role is a wide, practically limitless, one. Just as the welfare state is permitted the power to discriminate limitlessly among citizens on the basis of the conclusion that practically any conceivable “social goal” is appropriately attained through state action, so too the union, conceived as a welfare state in miniature, will be permitted a relatively wide range of action.

On the other hand, if the union be viewed as an institution with rather narrowly limited functions, the tendency will be to limit accordingly the grounds upon which it may discriminate among the employees it exclusively represents in collective bargaining. One will be inclined to say that the union’s power in collective bargaining is exhausted when it has participated with the employer in establishing rules which apply equally to all the human beings, as such, for whom it bargains exclusively. Thus, seniority privileges, or even wage increases, geared to length of service in the particular production unit, would be acceptable subjects of collective bargaining under this approach; whereas the power to require a special advantage to A because he has been a union member longer, because he is a member of the white race, because he is married and has five children, or because he is light-haired and blue-eyed—such a power would have to be denied.

The need for conceiving the role of the union as a substantially limited one is very great, it seems to me. If the free society is to survive, it is in fact tautological to emphasize that the undifferentiated individual person must be put in the most favorable possible position. In the area under discussion this means that he should not be subordinated to the collective group pressures which must necessarily be largely the determinants of union policies. If the free society is to survive, again, it must be constantly concerned with preserving and promoting its productivity. The need for a rigorously conceived role for the union is perhaps most conclusively established by this concern; for the potential effects upon productivity to be expected from accepting a broad view of the role of the union are not encouraging if past performances are any criterion.

The Processing of Individual Grievances14

The individual employee is no less interested in the administration and enforcement of the collective agreement than he is in its negotiation. He is justified in regarding the most elaborate collective agreement as a mere scrap of paper—a “snare and a delusion,” to use a fresh phrase—if it is not administered fairly and equitably. One of the two or three outstanding, constructive functions which unions perform, or which they can perform when well run, is that of “policing” the collective agreement, of taking every effective step necessary to make employers abide by their agreements. On the other hand, the individual employee must not be thrust into a position where he is obliged to depend upon unions and employers entirely for effective and equitable enforcement of the collective agreement. There is a need here, too, of social support to the individual employee who, without such support, is in a decidedly disadvantageous position in relation to the power aggregates, the large unions and employers, which surround him. One needs only recall the plight of Mr. Sanders in the Pacific Intermountain Express case when he took the position that the union and the employer had colluded in arranging for his discharge.

The probability is that, with certain relatively minor exceptions presently to be noted, the legal structure in relation to the enforcement of the collective agreement is developing in tolerably good order. Certainly nothing works out perfectly in this world, but it may be noted that at least the theoretical structure in regard to the enforcement of the collective agreement is comprehensive and coherent. For one thing, the collective agreement is practically universally regarded as an enforceable contract. For another, while an employee may not as a general rule compel a union to prosecute his grievance, it is increasingly recognized that individual employees may bring their contract grievances to the courts when unions refuse to prosecute them. And, according to most labor relations statutes, employees may bring their grievances directly to their employers’ attention.

The defects in this legal structure are what may be called incidental and fragmentary. Perhaps the most important of the current defects is the one recently created by the United States Supreme Court in the Westinghouse case.15 In that case a union brought an action in its own name to recover damages on behalf of employees against an employer allegedly because the employer had, contrary to a collective agreement, refused to compensate the employees for a certain holiday.16 The action was brought under the Taft-Hartley Act, which provides in Section 301 (a) that “Suits for violation of contracts between an employer and a labor organization . . . may be brought in any district court of the United States.” According to a majority of the Supreme Court, this statutory provision, on its face, is merely procedural and, what is more important, does not establish a right in unions to sue employers for violations of those provisions of collective agreements which run in favor of individual employees. According to Justice Frankfurter, who wrote the opinion of the Court, remedies for such violations must be pursued by individual employees, either singly or by means of such devices as the class action, in the state courts. It should be noted that, in Justice Frankfurter’s opinion, suits by individual employees on collective agreements are everywhere accepted by the common-law courts—an assumption not entirely unquestionable.

The decision in the Westinghouse case is difficult to understand on any basis, whether of law or policy. Whatever Justice Frankfurter may say to the contrary, it is impossible to see how the statute’s express terms compel the conclusions (1) that no “federal law” of contracts was intended and (2) that unions may not sue for violations of collective agreements, or of those parts of such agreements which relate to the terms and conditions of employment of individual employees.17 The thing which really seems to have bothered Justice Frankfurter is that the statute, as drafted, gives the federal judiciary jurisdiction over legal problems, namely, contract violations, which have been traditionally handled by the state courts. The Justice insists that any decision other than the one reached in the Westinghouse case would raise “grave constitutional issues.” But this conclusion is valid only on the assumption that the statute may not be read as establishing the substantive enforceability of collective agreements—an assumption open to question.18

As to the policy aspect of the Westinghouse case, it need only be noted that there is simply no practical reason against permitting unions to prosecute employee claims under collective agreements, and every practical reason in favor of permitting unions to act in such cases. This seems so obvious as to make further discussion superfluous.

In fact, one of the minor problems in the area under discussion is that of insuring effective prosecution of employee grievances by unions. Few, probably, would insist that unions be obliged to prosecute every employee grievance. Such a rule would certainly place intolerable burdens upon union administrations; the chronic “griever” is a well-known character in labor relations. Still, some measures are necessary to cover the situation in which a union arbitrarily refuses to prosecute employee grievances.19

The procedures obtaining under the Wisconsin Employment Peace Act may be cited in this connection as a good example of one fairly sensible way of handling the problem which arises when a union refuses to prosecute a grievance. That statute makes the violation of a collective agreement an unfair practice. Where a union “has unreasonably refused to process a grievance on behalf of the individual,” the Wisconsin Employment Relations Board will entertain a complaint for violation of the agreement.20

An even more commendable method of dealing with the problem is that which seems to be evolving in New York, where the courts by and large hold themselves open to contract actions by individual employees in cases where unions have refused to process their grievances. New York courts have refused to compel unions to prosecute grievances,21 but they seem quite rightly to be holding that the whole drift of labor relations policy requires that individual employees be allowed to seek their own enforcement where the union fails to act.22 A recent decision of the Seventh Circuit Court of Appeals agrees in theory with the New York view although it dismisses an employee action on the ground that it was prematurely brought.23

Justice Frankfurter’s assumption to the contrary notwithstanding, not all courts will accept actions brought by individual employees on collective agreements. A federal court sitting in Arkansas, for example, has refused such an action on the theory that there is no mutuality of obligation between the employer and the individual employees, as required by Arkansas law.24 This decision overlooks the fact, of course, that the collective agreement has achieved legal status largely on the basis of third-party-beneficiary thinking, and that in sanctioning collective bargaining the law has negated the extremely significant right of individuals to bargain for themselves. These factors should be sufficient to supply “mutuality” on any equitable basis.

There does not seem to be any solid consideration militating against opening the courts to suits brought by individual employees. The rule ought to be that employees may sue in any case where (a) the union refuses to prosecute the grievance or (b) there is substantial reason to believe that the union will not prosecute the grievance fairly and seriously. Certainly none of the objections which unions normally use against progressive proposals are applicable here. Unions will not be “undermined” if employees are allowed to bring their grievances to court only after the unions themselves have refused to process them or have indicated that they will not process them fairly, nor is there reason to believe an undue amount of litigation will ensue.

Perhaps the most important of available legal techniques relating to the individual processing of grievances is that embodied in the current labor-relations statutes, of which Section 9(a) of the National Labor Relations Act is the best-known example. After establishing the exclusive bargaining status of the majority union in any bargaining unit, this section declares that “any individual employee or a group of employees shall have the right at any time to present grievances to their employer and to have such grievances adjusted, without the intervention of the bargaining representative, as long as the adjustment is not inconsistent with the terms of a collective-bargaining contract or agreement then in effect . . .”

I shall spend very little time on this phase of the law, despite its importance, because it has been worked over in considerable detail, and because, aside from questions of emphasis, I have virtually nothing to add to the excellent recent analysis by Professor Summers and his associates on the Committe on Improvement of Administration of Union-Management Agreements, 1954.25 The committee takes the position that the Taft-Hartley Act quite properly preserves the right of individuals to prosecute their own grievances, without going through the union. They urge that the Section 9(a) proviso be read as prohibiting the preclusion of this right by union-management agreement; that unfair practice sanctions be imposed upon employers who refuse to entertain individual grievances; and that the individual right be construed as including the right to bring grievances all the way to arbitration if the collective agreement goes that far.

I find myself largely in agreement with the conclusions reached by the committee and with its analysis of the Taft-Hartley Act, an analysis that is especially notable for the respect it pays to Congressional intent as expressed in the language chosen. Legitimate statutory interpretation seems to be repugnant to most of the administrative agents, judges, and students who deal with the statute. To find Professor Summers and his associates giving due respect to the normal rules of statutory construction is encouraging and lends strength to the hope for a scientific jurisprudence, as opposed to the chaos to which abandonment of the carefully wrought rules of interpretation must necessarily lead.


Part III

A LABOR POLICY FOR THE UNITED STATES

The United States will have the honor of proving . . . that true policy goes hand in hand with moderation and humanity.

—Jean Baptiste Say


Chapter 17

UNIONS OF THEIR OWN CHOOSING

It is a remarkable fact that labor policy has evolved in the United States much along the lines that the theory of the free society would have laid down, had it been in control of events. Free employee choice, the central principle of modern labor relations policy in the United States, is a corollary of freedom of association; and free association is implicit in the principles of private property and freedom of contract, the basic operating principles of the free society. The correspondence between the actual evolution of labor policy in this country and the theory of the free society is thus very close: free employee choice figures prominently in both.

Yet, the survey in Part II of this book demonstrates that, however central the principle of free employee choice may be in the labor policy of the United States, the current status of both policy and principle leaves much to be desired. This is so mainly because the principle is neither rigorously and coherently conceived nor effectively enforced in the United States today. Important forms of coercion of employees go unrecognized as such, and it is no exaggeration to say that the most drastic types of trade-union coercion, even when recognized as such, enjoy a virtual privilege owing to lack of effective juridical prevention techniques.1 The resulting situation can be desirable only to those who favor compulsion and coercion as standard operating methods in labor relations.

Disinterested persons familiar with conditions in labor relations can scarcely approve. For a sound and workable principle, commended by both theoretical considerations and the felt needs of a people, is being frustrated by deficiencies in the authoritative legal institutions. The consequence has been, if the analysis in an earlier part of this book is correct, the perversion and distortion of trade-unionism, to the general harm of society.2 Internal corruption in some trade unions and the external dangers to society posed by many trade unions can all be traced directly to compulsory, coercive practices. Besides presenting the gravest kind of social threat, these practices drain the vitality of the principle of free employee choice and pose a biting challenge to the integrity of our principles and policies generally. More is involved than the deprivations of human freedom which characterize our labor relations, more even than the corrupt and uneconomic practices which compulsion and coercion in labor relations are breeding. At stake, too, are the simple honesty, humanity, good sense, and integrity of the United States, and its ideals as an intelligently conducted, enduring free society.

A basic necessity at this time, therefore, is to secure to employees the right to have unions of their own choosing. Rigorous conception and enforcement of the principle of free employee choice will rid us of coercive deprivations of the freedom of workingmen and provide a stout functional check to corruption within unions; at the same time it will go far toward extirpating antisocial, monopolistic trade-union practices. More than that, it will achieve those results consistently with the theory of the free society—something that no other measure can promise. For, in order to secure free employee choice, it is necessary only to prevent coercive conduct; it is not necessary to impair the social rights of any one concerned. The theoretical soundness, the essential “rightness,” and the organically emergent dominance of the principle of free employee choice are all implicit in that fact. The principle of free employee choice has evolved naturally in the United States in much the same way that its parent principles, private property and freedom of contract, emerged from more primitive methods of organizing human relations. It has seemed the only intelligent, humane way to solve labor-relations problems without sacrificing the great goals of the free society: freedom, well-being, and security.

Securing the free choice of employees is a matter today largely of recognizing the coercive character of certain common trade-union practices. Prohibiting trade-union coercion in general will not suffice; for the law already does that. Yet, on the other hand, no startling new insights are needed. It is necessary only that the insights of some leading legal authorities in the country be shared by all. In addition, certain phases of the rules covering employer conduct vis à vis employees need to be clarified. Finally, some basic problems concerning the bargaining choices available to small groups of employees within larger groups must be solved. These are the subject of the present chapter. Procedural devices necessary to implement free employee choice are considered in Chapter 19.

Union Coercion of Free Employee Choice

By express statute or by common-law development, the federal government and the governments of every state in the Union guarantee to employees the right of free choice in trade-union membership. In addition, the federal government and a large number of states expressly prohibit restraint or coercion of free employee choice by employers or labor organizations. Notwithstanding these facts, some of the most common methods of union coercion of free employee choice are largely permitted under federal law. Moreover, owing to the fact that federal law is today regarded as pre-empting state law in labor relations, the privilege of coercion which trade unions enjoy under federal law has tended to become universal.

Organizational Picketing. As was pointed out in Chapters 10 and 11, the most common forms of union coercion of employees are stranger-picketing for organizational or recognition purposes, compulsory unionism, and the several types of secondary action in which unions frequently engage. The writer of this book is by no means alone in characterizing as coercive the foregoing types of union action. Indeed, as reference to the chapters just cited will show, a good many authorities agree with the characterization. As regards organizational and recognition picketing, for example, many state courts of last resort share the opinion expressed here.3 The Supreme Court of the United States has suggested that it is inclined to view organizational picketing as coercive,4 and at least one other high federal court has taken the same position.5 Finally, disinterested scholars have insisted that organizational picketing is unlawfully coercive of free employee choice.6

If the truth be known, indeed, the view that organizational picketing is not coercive seems to be held rigidly by only one judicial agency. A number of state courts have refused to enjoin organizational picketing, it is true. But when the cases are examined, it appears that they do so, not because they consider organizational picketing inherently noncoercive and lawful, but because they feel that they are prevented by superior authority from holding otherwise. Thus, some state courts refuse to enjoin because they consider themselves bound by anti-injunction statutes;7 some because the Supreme Court’s old picketing–free-speech doctrine seems to them to preclude injunctive relief;8 and some because they feel that organizational picketing violates the National Labor Relations Act and is therefore not subject to their jurisdiction.9 Each such decision directly implies, of course, that if the court were free to decide on the merits it might well hold organizational picketing coercive, unlawful, and enjoinable. And that is probably true in respect of a great many courts in this country.

The one judicial agency which holds organizational picketing noncoercive is the National Labor Relations Board.10 Now many are sure to think that since only the NLRB holds such picketing noncoercive, the matter is not very serious. Nothing, however, could be further from the truth. For the NLRB is in a position to frustrate the entire juridical activity of the nation in labor relations law, owing to certain decisions of the Supreme Court of the United States, with which we shall deal in Chapter 19. Suffice it to say here, that the NLRB’s attitude toward organizational picketing largely determines the status of such picketing in this country. The National Labor Relations Act at present makes it an unfair labor practice for a trade union to restrain or coerce employees in the exercise of their right to join or not to join unions. When the NLRB holds, even though contrary to all reason and authority, that organizational picketing does not restrain or coerce employees within the meaning of the NLRA, its holding effectively precludes a contrary holding by any other court under current conditions of legal procedure in the United States.

The best way to solve the problem posed by the intransigence of the NLRB is for Congress to amend the present law. As it now reads, the law simply prohibits union “restraint or coercion” of the exercise by employees of their right to join or not to join a union. It should be amended so that it prohibits union “restraint or coercion, whether by peaceful picketing or otherwise.” With the law so drafted it ought to be impossible even for the NLRB to misconstrue its meaning. There is no need to fear that the Supreme Court will hold such a prohibition of picketing unconstitutional under the picketing-free-speech theory. For the Court has already held that peaceful picketing may be prohibited where it is designed to reach an unlawful objective, and of course organizational picketing which coerces free employee choice has an unlawful objective.11

Compulsory-Unionism Contracts. Compulsory unionism presents a somewhat different problem. Seventeen states now prohibit all forms of compulsory unionism,12 and current federal law prohibits the most extended forms.13 The states which prohibit all compulsory unionism leave little to be desired. They are doing all they can to insure the basic rights of free workingmen in a free society. As regards the states which permit compulsory unionism—and these, it might be noted, include a good many of the highly industrialized states—one can only point out that their legal structures lack inherent integrity, since all these states broadly declare a right of free choice in employees. As regards the federal government, the problem is for the most part one of enforcement of the present prohibition of compulsory unionism, a matter with which we deal in Chapter 19. However, even the federal law is not entirely unexceptionable as it now stands. It accepts the principle that unions may in certain circumstances compel the discharge of employees who refuse to pay union dues.14 Complete integrity of the principle of free employee choice requires the rejection of even such a quasi compulsory-unionism principle. The present law should be amended to provide broadly and simply that a union commits an unfair labor practice whenever it “causes or attempts to cause an employer to encourage or discourage union membership by discrimination in hire or in tenure, terms, or conditions of employment.”15

Secondary Action. The central problem in regard to secondary action arises from the present lack of general agreement concerning the proper characterization of such action by trade unions. A subordinate problem is posed by the fact that trade unions use secondary action in order to gain a number of diverse objectives. If everyone were to agree that secondary action is a form of economic coercion, essentially monopolistic in nature, and if secondary actions were utilized always to compel unwilling employees to become union members, the problem of drafting appropriate preventive legislation would be simplified considerably. Indeed, the proposal already offered would suffice. The prohibition of union “restraint or coercion [of free employee choice], whether by peaceful picketing Or otherwise,” would cover secondary strikes and all the known forms of secondary boycotts described in Chapter 10, such as “hot-cargo” agreements and blacklisting.

In regard to the current lack of agreement concerning the characterization of secondary action, not much can be added here to what has already been said above and in Chapters 10 and 11. As stated there, the present writer is of the opinion that all forms of secondary union action for organizational purposes are economically coercive in character. They are designed to impose unionization upon unwilling employees, not through peaceable persuasion and solicitation, but through economic pressure, usually in the form of a threat to the unwilling workers’ livelihood. Furthermore, secondary action is monopolistic in the sense that, unless prohibited, it must necessarily result ultimately in the coerced unionization of all employees which unions wish to organize.

A union which achieves the total unionization of a craft or an industry through noncoercive methods cannot be accused of monopolistic conduct, any more than a business firm can be accused of monopolistic conduct simply because it emerges as the only business in an industry owing to its superior efficiency. Monopolistic conduct means, in short, coercive conduct; it means achieving monopoly by means of coercive devices, as contrasted to superior excellence in service or performance or to the volitional activity of the relevant participants.

If, in a social group, one person does all the talking, it is not accurate to say that that person has “monopolized the conversation,” unless he has aggressively suppressed all others who might wish to talk. If one person does all the talking because by common consent he is the one whom the others most wish to hear, one may say that he has had a monopoly of the conversation; but it would be inaccurate to say that he “monopolized.” So too when all employees in a certain trade, craft, or industry freely choose to join a given union, one cannot say that the union has monopolized; but when people join because the union has threatened their livelihood, coercive monopolization is present.

To repeat, if widespread agreement to this analysis existed, the simple prohibition of all forms of trade-union economic coercion would suffice. However, since such agreement is not assured, a more detailed prohibition of secondary economic coercion of free employee choice seems required. In addition to the provisions already set forth, the NLRA should be amended to provide that:

It shall be an unfair labor practice for a labor organization or its agents, directly or indirectly, to induce or to attempt to induce the cessation or interruption of any economic relationship, or any work-stoppage, temporary or prolonged, by one or more employees, of the whole or any part of the duties of such employees, whether by means of another work-stoppage, a contractual arrangement, picketing, or otherwise: Provided that nothing in this subsection shall be construed as prohibiting a peaceful, primary strike concerning wages or working conditions in an appropriate bargaining unit, called or ratified against an employer by the labor organization representing a majority of the employer’s employees in such bargaining unit: Provided further that nothing in this subsection shall be construed as prohibiting appeals by a labor organization or its agents to the general public which contain no threats of reprisal or force and which are not combined with or a part of activities violative of this or any other law.16

The purpose of the foregoing proposal is to prohibit all forms of coercive union action, while at the same time preserving the right to strike and to make noncoercive appeals to the general public. The provision is complicated. But, it should be remembered, the complications are owing to the confusion which prevails now and has long prevailed as to the proper characterization of secondary trade-union conduct. If one could rely upon consistency in the application of the term “coercion,” so lengthy a provision would not be necessary. For it will be remembered that when the Wagner Act quite simply and straightforwardly outlawed “interference, restraint, and coercion” by employers, the ruling authorities held that all forms of economic coercion by employers were prohibited. Had the authorities been consistent,17 the identical prohibition of union coercion would have been similarly applied. The complexity of the provision just offered is therefore caused by the refusal of the NLRB and of other legal authorities to be consistent. A basic rule of statutory interpretation, and a basic rule of good reasoning, too, requires that the same words be given equivalent meaning when used in different parts of a single document, unless the context strongly suggests that the words were used in different senses. Rejection of this rule produces chaos, and dispelling chaos can be a complicated job. Those inclined to criticize the provision offered here because it is complicated must keep these considerations in mind.

Employer Coercion

While the authorities have been inordinately restrictive in applying the term “coercive” to union activities, they have at one time or another held that almost every kind of employer activity is “coercive,” whether or not a meaningful conception of the term would cover the employer conduct in question. Thus employers have been held guilty of unlawful “coercion” if they criticized unions sharply, calling them such names as “communists”;18 if they withheld or threatened to withhold benefits from employees as a means of discouraging unionization;19 if they induced or encouraged outsiders, such as local civic associations, to discourage unionization;20 if they suggested that they would shut down their businesses in order to frustrate union organization;21 and, indeed, even if they offered special wage increases or other benefits at a time when a union began organizational efforts.22

Attention to the foregoing decisions will demonstrate that the authorities had no such difficulties in regard to employer coercion as they have had in regard to union coercion. Employers were held to have violated the law’s ban on coercion whether their conduct was “primary” or “secondary.” It made no difference that an employer enlisted the aid of outsiders. An agreement among employers to blacklist strikers was regarded simply as economic coercion of employees.23

With respect to most of the activities just mentioned little need be said here. A meaningful conception of coercion quite reasonably covers most of them, as it would cover, if the concept were applied fairly, the types of union action we have been discussing. But two of the types of activity just mentioned come within no reasonable conception of coercion. The first of these is the employer speech critical of unions. For this, however, the current law has provided a corrective. As now written, the law privileges employer statements of opinion which contain no threats of reprisal or force or promise of benefit.24 An important question, however, is whether or not the current law should not be amended in order to permit employers more freely to offer benefits directly to their employees.

For it should never be forgotten that employees and their choice are the primary concern of modern labor relations law. To forbid employers to offer benefits directly to employees is to lose sight of that fact. In the first place, it is very difficult to see how a reasonable conception of coercion would prohibit an offer of benefit. Of course, if employers condition a benefit to employees upon an indefinite renunciation of unionization,25 one might reasonably argue that the policy of safeguarding the right of self-organization is frustrated. On the other hand, if it is the free choice of employees which counts, we must rid ourselves of any suggestion that national policy somehow favors unionization over nonunionization. We are concerned with the well-being of employees. If they can secure greater benefits from employers directly than indirectly through union action, the direct method should be preferred.

The law should therefore be amended to prohibit only employer threats of reprisal or force. Statements promising benefits should be privileged, except where conditioned upon a renunciation of the right of self-organization. A provision of this kind would make it lawful for an employer, during an organizational drive, to offer benefits directly to employees. There is no need to fear that employers will offer benefits, only to withdraw them after employees have voted against union representation. If employers should do so, they would only be breeding a great deal of trouble for themselves. They would provide irrefutable arguments to union organizers in subsequent election campaigns. With their right of self-organization guaranteed, employees would be induced by duplicitous employer conduct to see in unions their only real safeguard; and, after choosing union representation, they would be inclined to give the employer a much harder time of it than would otherwise be the case.

Employers, therefore, understanding these things, would be induced to extend themselves in providing and maintaining benefits to their employees. To consider this a form of coercion of free employee choice is as untenable as it would be to insist that consumers are coerced by businessmen who secure their patronage by offering them products of the highest quality at the lowest price. Indeed, acquiring the high regard of employees through the extension of benefits to them is the very contrary of coercion. That our law should confuse a concept with its contrary is an unhealthy and dangerous thing. While the problem under discussion is not very great in itself, it becomes important when considered together with the total confusion surrounding the conception of coercion. If we hope ever to attain a satisfactory understanding of the meaning of coercion, we should not omit any opportunity to correct misconceptions.

It should be added, however, that the employer privilege to offer benefits directly to employees ought to be confined to the organizational stage. After employees have selected a union and the union is bargaining for them, the law should not permit an employer to make more attractive offers directly to employees than he is making to the union. This prohibition should be based, however, not on the anticoercion policy, but on the policy promoting orderly and efficient collective bargaining. There is no mere quibble or word-play here. It is always important to have a clear understanding of the policy intended to be promoted by particular measures. For if the policy orientation is not clear, there is a tendency to err in establishing the proper characterization of particular measures. This kind of confusion probably accounted in the first place for the general prohibition of all offers of benefits by employers.

Representation of Small Groups

If the national labor policy is to be oriented in terms of free employee choice rather than in terms of the convenience of unions or employers, allowance must be made for a good deal of fractional representation. Insistence upon single, large bargaining units in production organizations including diverse skills may simplify collective bargaining in a superficial sense; but at the same time it tends to multiply minority groups and thus the occasions for unfair treatment. For there can be no doubt that unions, like all other agencies of representation, have a natural tendency to favor majorities.

Under its present rules, the National Labor Relations Board makes some allowance for this problem. It will permit the severance of a small craft unit from a larger unit of production and maintenance employees in certain circumstances.26 As consideration of a recent decision will demonstrate, however, the Board does not go nearly far enough, and it follows a standard which must necessarily result frequently in the frustration of the free choice of highly skilled workers. The case in question involved a small number of tool-and-die-makers employed by the Elgin National Watch Company.27 These men had formed a social group which they called the Harmony Club. When a large union asked the NLRB to certify it as exclusive bargaining representative of all Elgin production and maintenance workers, the tool-and-die-makers asked that they be allowed to form a separate bargaining unit, with the Harmony Club as their bargaining representative. The NLRB rejected this request. It ruled that the Harmony Club might have a place on the election ballot, but only in competition with the large national union as the exclusive bargaining representative of all Elgin production and maintenance employees; it refused to declare the tool-and-die-makers a separate bargaining unit. Of course, it must have been obvious to the Board that the Harmony Club would have no chance in a general election, since the rank-and-file workers greatly outnumbered the tool-and-die-makers. Yet it had to refuse the tool-and-die-makers’ request, it said, because the Harmony Club had not acted “traditionally” as a collective bargaining representative.

The criterion of “traditionality”—a creation of the NLRB, not of Congress—clearly means that nothing new in the form of employee representation of small minority groups is ever to be allowed; only unions which have acted in the past are to represent such employees in the future. It is difficult to imagine a standard which more effectively frustrates the free employee choice of bargaining representatives. A necessary consequence of the decision in the Elgin case is the prejudicing of small, highly skilled craft groups, since it is to be expected that a union representing both rank-and-file workers and highly skilled craftsmen will not be overly solicitous of the latter. Indeed, some unionists seem to take pride in emphasizing as one of their goals the reduction of the spread between the wages of skilled and unskilled workers.

Representation proceedings—including the determination of appropriate bargaining units, the timing of elections, and voting rules—today compose one of the most challenging and most unexplored areas of labor policy. If Congress is really concerned with promoting the free choice of employees, it must undertake an exhaustive study of the issues raised in representation proceedings. There has been a great deal of experience in this area during the last twenty years. On the basis of that experience, it should be possible for Congress to set forth clear-cut and exhaustive legislative rules for representation proceedings. When it has done so, it may utilize the National Labor Relations Board as a strictly administrative agency to conduct those proceedings strictly in accordance with the legislative rules. Appeals to the federal courts should then be made available to any employee, union, or employer which feels that the administrative agency has exceeded its authority. Taking the Elgin case as an example under the proposed procedure, the tool-and-die-makers would be allowed to appeal directly to the courts when the NLRB refused to allow them a separate bargaining unit.

An important point to remember in connection with the Elgin case is that frustrations of free employee choice by the NLRB in representation proceedings cannot be cured by recourse to the courts, for at present such recourse is unavailable.28 To put the matter another way, an important right specifically stated in a notable federal law is in actuality unsecured. It is that most unfortunate of all concepts in the law: a right for the deprivation of which there is no judicial remedy. When one considers that the Constitution of the United States expressly declares that the federal courts must have jurisdiction of all cases arising under statutes of the United States,29 the whole situation becomes even more remarkable. For then, to the lack of wisdom and the unfairness, must be added the unconstitutionality of the deprivation of an appeal to the courts in instances such as that involved in the Elgin case. But this is another matter which will be discussed further in Chapter 19.


Chapter 18

FREE COLLECTIVE BARGAINING

Some economists have taken the position that collective bargaining is inconsistent with and potentially destructive of any free market.1 This may be a sound view if the reference is to collective bargaining characterized by violent interference with the market, coercion of free employee choice, monopolistic control, and, ultimately, thoroughgoing governmental intervention.2 But if the reference is to genuinely free collective bargaining, the judgment and the prediction lack merit.3 Free collective bargaining is a principle inherent in the theory of the free society and differs in no material way from other institutions of the free market. Far from clashing with the free society, it is a product of one of the basic rights in such a society, the right of free association.4

On no subject in labor relations, indeed, is there as widespread agreement as there is in regard to the desirability of free collective bargaining. Union officers, employers, and labor relations specialists have all repeatedly announced allegiance to this principle; and labor law itself has long been evolving naturally toward according it a prominent role. Despite the agreement in principle and the long-run evolutionary trend, however, the current status of collective-bargaining law and practice leaves a great deal to be desired. Not every one means the same thing when he advocates “free collective bargaining.” Moreover, a number of prevailing legal rules are inconsistent with “free collective bargaining.”

This chapter is designed to offer a meaningful conception of free collective bargaining, to describe the more important departures from that conception in current law and practice, and to indicate the kinds of measures necessary to effectuate a policy of genuinely free collective bargaining. The thesis is, quite simply, that there are no insuperable problems in the creation and enforcement of a collective-bargaining policy in all respects consistent with the theory of the free society. The basic rules necessary to such a policy are simple, clear, and workable. Only understanding and will are needed to make collective bargaining a vital, fruitful institution of the free society.

Employer and Union Restraints

A free market is the essential prerequisite to free collective bargaining. In an environment other than that of the free market, the term “free collective bargaining” is an idle and even deceptive abstraction, useful only to distort and misrepresent issues. Although achievement of a free market in labor relations depends to some extent upon the elimination of governmental intervention in collective bargaining, it depends mainly and more immediately upon the prevention of employer and trade-union interference with the market.

The free market can provide the means of civilized settlement of even the most complicated industrial disputes. If it is to do so, however, all violent, coercive, and monopolistic interference in its operation, whether by unions or employers, must be eliminated.

The economic issues in labor disputes can be satisfactorily solved only in a peaceful environment, for a satisfactory solution is one which accords with the wishes and desires of the employer and the employees immediately involved. If the employer is privileged to use force and violence as means of compelling the employees to work under terms unsatisfactory to them, it must be perfectly obvious to all that the underlying dispute has not been resolved in any enduring and satisfying way and that there has been no free collective bargaining. Hence every effort must be bent toward the elimination of employer compulsion and coercion in labor disputes.

The free market and free collective bargaining are no less sabotaged by intimidatory and violent union action. The will and desires of persons are frustrated as effectively by union violence, by the violence of organized workers, as they are by physical intimidation on the part of employers or nonunion employees. It is a matter of common understanding that unions picket in numbers in order to block access to struck premises.5 The object is to prevent by intimidation and physical coercion the employment of workers, whether union members or not, who are out of sympathy with the economic objectives of the striking union. Only an extraordinary obtuseness can account for the rather common failure to realize that such conduct by unions is fundamentally responsible for most of the violence which occurs in labor disputes. Only an equally extraordinary stubbornness can account for the refusal to admit that no free market can exist in labor relations as long as unions are allowed to picket in numbers.

As already shown, law in the United States formally prohibits all violent interference with the market.6 However, as we have also seen, the formal prohibition is rarely effective. In the area of federal law the prohibition is almost completely ineffective. The National Labor Relations Board will not issue a cease-and-desist order until long after the damage has been done, until long after the free market has been destroyed, in any particular labor dispute. To speak of a deterrent effect produced by such an order would be merely foolish. Moreover, the NLRB insists that it has no power to make unions pay for the damage they do.7 And thus the efforts of the NLRB, so far as violence is concerned, have no deterrent effect at all.

Conditions in some states are more consistent with the requirements of the free market and civilization. In others, where injunctions against violent picketing carefully preserve the right of the union to continue picketing in numbers, the situation is substantially the one which prevails under the federal law. But nowhere, not even in the states where the courts sometimes prohibit all picketing after violence has occurred, can it be said that an intelligent and effective method of preventing violent interference with the free market prevails. The solution is, of course, a law clearly and straightforwardly proscribing all picketing in numbers, faithful administration of such law, and accurate judicial application and interpretation of the law.8

No tenable argument can be advanced in support of a “right” in organized workers to picket in numbers. Such picketing can be designed only to frighten people. If the union and the organized workers wish to advise, observe, and persuade only, they should welcome a law which proscribes all picketing in numbers, for such picketing only interferes with and confuses advice, observation, and persuasion. One or two persons, or even a large sign, posted at each entrance to struck premises will not frighten anyone or obscure the events which are to be observed. Observation and persuasion proceed satisfactorily in a calm and peaceful atmosphere; they are impossible in an atmosphere of turbulence and fright.

Perhaps we as a nation will never take the steps necessary to establish civilization in labor disputes. But if we fail in this it will not be to our credit. Failure in this project will not be a glowing tribute to our “sympathy for the underdog”; for the underdog in picket-line violence is always the man who is frightened, hurt, or killed. That man, if he understands the situation accurately, will know that his society has failed him by its refusal effectively to prevent so atavistic an enemy of civilization as the picket line. With respect to the members of society as a whole, the refusal must reflect itself in all the undesirable consequences which flow from the absence of a free market and free collective bargaining.

Economically coercive, monopolistic restraints on the market may hamper free collective bargaining even more seriously than violent restraints do.9 If, during a strike against one employer, all employers in the surrounding area should join together in refusing to deal with or to give jobs to the strikers, the ability to maintain the work-stoppage must certainly be impaired. The strikers will scarcely be able to hold out as effectively as they might if all other opportunities available in a free market remained available during the strike.

Merchants commonly extend credit to strikers; perhaps even more commonly, strikers take other jobs for the period of a work-stoppage; and one union or group of unions will frequently give financial aid to the striking members of another union. These are all normal incidents of the exercise of the property and contract rights of which a free market is composed. If employers were privileged in labor disputes to blacklist strikers, so that merchants and other employers would not deal with them, the market would be hampered. Blacklisting combinations by employers should therefore be prohibited, and it is a source of some satisfaction to report that such employer conduct has for a long time been prohibited by law in this country.10

The equivalent of the strikers’ access to a free market is the access of employers to all alternatives available in a free market during a strike. When an employer seeks replacements for strikers, or when he asks another employer to take over services or production interrupted by a strike, he is exercising exactly the same right which strikers do in seeking other employment during a strike. The replacements who seek the work vacated by the strikers are also exercising the same basic property right. And the businessmen who agree to take over functions from the struck employer are likewise exercising the property right which is the basis of the free market. To permit a union to block the access of a struck employer to these free-market alternatives is to give that union the privilege of destroying the free market—the privilege, in short, of expropriating the struck employer, the striker-replacements, and the outside businessmen who are strangers to the labor dispute.

No reasonable theory of law can justify the extension of such a privilege to one party to a dispute while it is denied to the other party. If this privilege is to be available to unions, it must also be made available to employers. But if the objective is the promotion of free collective bargaining, then the privilege must be denied to both union and employer. As a matter of fact, current federal law, straightforwardly read and applied, does forbid secondary action of the kind under consideration to both union and employer.11 So far as the employer is concerned, the law is enforced. But as regards secondary union action, the tendency in the courts has been to refuse to apply the law in accordance with its plain terms. Courts have held that a union may, during a strike, extend its coercive pressures to secondary employers who take over work from the struck employer.12

These decisions, since they are wrong in terms of both general principle and law, should of course be abandoned. Once the federal courts understand that the limitation of union coercion of outsiders is balanced by the proscription of employer coercion or blacklisting of strikers, they may well abandon their erroneous interpretation on their own motion. In any event, the proposal already made in Chapter 17 is designed to correct this misapplication of law and principle.

As to the state courts, the problem is more complicated. Some state courts, under either common-law principles or statutes, prohibit almost all forms of secondary union action. Others prohibit very few forms.13 The most clean-cut solution would be to accept a federal statute of the kind offered here as applicable to all labor disputes, whether “intrastate” or “interstate” in character. Failing this, a uniform state law forbidding all secondary union action would seem the best alternative. Since there is little chance of either of the foregoing being accepted, the only hope is that state courts will come to the realization that secondary union action flagrantly violates the property rights which it is the duty of the common law to defend. One or another of these alternatives must fructify if there is to be genuinely free collective bargaining.

Governmental Restraints

All interventionism affects labor relations and collective bargaining to some degree. High, discriminatory corporate and personal income taxes impede capital formation, industrial growth, and competition. They thus influence the general environment of collective bargaining by limiting the alternatives available to workers; and the consequent tendency for wages to be lower than they otherwise might be tends to reduce standards of living. Tariffs and other subsidies tend likewise to impoverish everyone, and often bear intimately upon labor relations problems. The maritime industry offers a significant example. There, subsidies of one kind and another to American shipowners have weakened their resistance to the antisocial, coercive, and monopolistic pressures exerted by the maritime trade unions. The result has been a wage structure for maritime workers which bears no relationship to reality, which has made competition between American and foreign shipowners a joke, and which, in normal and expectable fashion, has continuously evoked more and ever more tortuous forms of interventionism. Another obvious result has been the underemployment of American seamen.

We must confine ourselves here, however, to interventionism as it relates directly to labor relations and collective bargaining; for that type of interventionism presents difficulties and complexities enough. As has been shown in Chapters 12-15, governmental intervention in the collective-bargaining process takes an extreme variety of forms. It has tended to give large, affiliated unions advantages over smaller, independent unions; and the effect of complex and detailed regulations of the negotiation aspects of the bargaining process has been to hamper the resistance of employers to union pressures.

The general objective should be, if the goal is free collective bargaining, to eliminate all political pressures from negotiations between unions and employers. Political pressures have worked their way into collective bargaining most extensively by way of the requirement that bargaining be in “good faith.” On the basis of this requirement, the National Labor Relations Board and the courts have come very close to repealing the statutory declaration to the effect that the duty to bargain does not imply any duty to make a concession or to reach an agreement.14 Some decisions imply that employers must make counterproposals if they do not want their “good faith” doubted.15 The Board and some courts have insisted that employers must give extensive wage and other information to unions, on the theory that “effective” collective bargaining requires such assistance to unions.16 The Board has quite clearly indicated its displeasure with employers who take an adamant stand on certain employment matters and who insist that they will not share with unions any authority over hiring, firing, promoting, demoting, and so on.17

A reasonably effective method of avoiding such complex political pressures is to require employers only to meet with unions representing a majority of employees in an appropriate bargaining unit. Under such a definition of the duty to bargain (the duty, incidentally, which the Congress thought it was imposing in the original Wagner Act),18 the employer would not be required to do anything more than confer with the union, as to any matters which the latter wished to raise. Moreover, conferring with the union could not be stretched into anything further than its plain meaning. It would mean, to take an extreme case, that an employer satisfied the legal duty if he did no more than listen to everything that the union negotiators had to say, and replied to every suggestion or proposal with an unqualified “no.”

There is no need to fear that a duty to bargain so narrowly defined would tend to undermine collective bargaining. On the contrary, it would tend to make collective bargaining a freer and more flexible institution. Like all interpersonal relationships, those involved in collective bargaining tend to become complicated. A collective agreement represents an intricate series of intersecting and overlapping compromises.19 Political intervention into such a complex tends only to confuse and inhibit. If the parties (the union and employer negotiators) are left completely alone, the agreement ultimately reached is far more likely to represent a mutually satisfactory compromise of the conflicting interests than is to be expected from a bargaining process hampered by political interventionism.

Fundamentally, terms and conditions of employment are a resultant of the combined effect of general market factors: the desires of and alternatives available to employees, prevailing fashions and trends as regards employment terms and conditions, the market position of the employer, and the productivity of the employer and his employees. Political interventionism, unless it goes so far as to subsidize the employer or the employees directly, can have no very great substantive effect upon employment terms or conditions. It serves mainly to confuse and to debilitate collective bargaining and employer-union-employee relations.

There is no reason to conclude, either, that the position of employees and their unions will be unduly weakened by imposing upon employers only a duty to meet with employee representatives. A protected right of self-organization and a guaranteed right to strike are sufficient to bring home to employers the inadvisability of arbitrary conduct in negotiations with employee representatives. What really counts is not whether an employer has to bargain “in good faith” in respect to, say, a complicated welfare-plan proposed by the union negotiators, but whether the employer feels that he can afford it, that the employees want it badly enough to strike if they do not get it, and that the employer will be worse off if there is a strike than he will be if he makes the concession sought by the union. The same is true, except in an infinitely more complicated sense, in respect of the totality of matters covered in negotiations. A duty to meet with union negotiators is all that is necessary. Indeed, the law need not even set forth that much of a duty. Any employer who fails to meet with the union representing a majority of his employees is only inviting a great deal of trouble for himself, whether or not he has a legal obligation to meet. If, notwithstanding the penalties which the employees and their union can impose, the employer still refuses to confer, the chances are very great that his being forced by the law to meet with the union will not be very productive. Still, on the possibility that a mere physical meeting will upon occasion avert a strike or other kind of a dispute, it is probably desirable that the law impose the minimal obligation of a meeting.20

A consequence reasonably to be expected of a limited bargaining requirement is that the institution of collective bargaining will develop more naturally, and that it will become a more effective instrument of establishing wages and working conditions, than under a regime of governmental intervention.

It need scarcely be added here, after the discussion in Chapter 15, that collective bargaining should be left free of governmental intervention even in industry-wide labor disputes. The present law, providing for “cooling-off” periods, involves about as much governmental regulation as is consistent with free collective bargaining. To go any further would be to supplant the free market with a rigged market—rigged against employers in most cases, probably, but quite possibly against organized workers when political conditions are propitious. Industry-wide strikes can cause a great deal of inconvenience and even tragic harm. Yet these are less to be dreaded than the consequences of governmental intervention.

A habit of political interventionism in economic disputes can result only in the substitution of the edicts of politicians for the freedom of action of employers, employees, and union officers. Consider the dispute in the steel industry during 1951 and 1952. Of this dispute, Mr. Harry S. Truman, then President of the United States, says in his memoirs: “The demands of the steel workers did not seem out of line to me.”21 A few paragraphs later, he observes that the “profits of the steel companies were constantly rising.” The steel companies had not instituted action for price increases. They had only declared that, if the union representing the steel workers insisted upon wage increases, price increases would be necessary. Referring to the companies’ attitude, Mr. Truman notes that the “nation was drafting its men to serve on the field of battle.” In the circumstances, he says, “I thought that the ammunition and arms manufacturers and their raw materials producers ought not to use the emergency to insist on extra profits.” When, notwithstanding these opinions, the steel workers’ union and the companies insisted upon “extra profits,” Mr. Truman took over the control of the steel companies, manifestly with a view to establishing the exact terms and conditions of employment which were to prevail. This action, he writes, should not be confused with “expropriation of private property.”

Mr. Truman’s insistence that his conduct did not amount to expropriation must of course not be allowed to modify the facts. His conduct, whatever he might say about it, may be fairly defined as an attempt at expropriation. For an integral aspect of the right of private property is the ability to put a value upon one’s goods or services and to control the disposition of the objects of one’s property rights; and thus when Mr. Truman “seized” the steel companies, he intended to exercise the control which the right of private property vests in the owners of goods, services, and means of production.

Mr. Truman’s analysis of the facts and circumstances may tend to divert attention from the real problems and consequences involved in governmental intervention in the collective-bargaining process. But a firm grip on the main point will emphasize the fact that in the steel dispute an attempt was made to impose prices, wages, and working conditions by political fiat. That the political force then in power happened to find the union’s position the more attractive one is interesting; but in terms of the larger analysis, it is only a relatively unimportant detail. The important consideration lies in the expropriation inherent in the abrogation of free collective bargaining. Intervention into the collective-bargaining process means both expropriation and the end of free collective bargaining.

The current structure of unionization and the current deficiencies in the controls over abuse of power by union leaders lead to industry-wide labor disputes and create great temptations to political intervention. These temptations must be resisted if we are to have a viable collective-bargaining policy. The only satisfactory long-run solution is a structure of unionism which reflects more the desires and interests of workers and less the power motivations of union officials. The hope for such a structure rests essentially in vigorous promotion of the principle of free employee choice.

This principle can play, and under present law does play, an important role in collective bargaining. The law at present provides that strikers who have been replaced are not entitled to vote in representation elections conducted after the strike is no longer current.22 Under the present law, only the persons currently employed in a bargaining unit are eligible to vote in elections involving the selection of bargaining representatives for that unit. The theory is that the principle of free employee choice would be violated if persons not employed in a given bargaining unit were given a voice in the selection of representatives for that unit.

Quite plainly the current law is correctly oriented. To depart from it would be like permitting residents of Chicago to vote for candidates for the mayoralty of New York. Yet, precisely such a condition existed in labor relations at one time, under the Wagner Act; and, more important, there is strong pressure today in favor of returning to that anomalous rule.23

Anyone who correctly understands the consequences reasonably to be expected of a departure from the current rule must resist these pressures if he is in favor of free collective bargaining. The proposed revision would tend to make union leaders even more careless than they are now in calling strikes. Under the current rule, a union leader takes a real risk of losing his own influence if he errs too badly in his leadership. It is true that union leaders never suffer as badly during strikes as the strikers themselves do; the union leader’s salary usually continues. Still, the current rule does tend to impose a functional, structural check upon union leadership. The union leader may lose his representative status if he errs too badly in calling a strike when many are unemployed, and if he persists in that error.

Objectors to this check upon the abuse of union power contend that it gives employers the power to defeat unionization. The argument is that since under current law an employer has the right to ask for a representative election whenever a controversy concerning the representation of his employees arises, employers will demand elections as soon as they have hired replacements for strikers. The replacements will naturally vote against the union which has called the strike, and, since the strikers will not be eligible to vote in the election, the striking union will be defeated.

This argument distorts the pattern of representation procedure under the current law. An employer may secure an election only when a genuine controversy concerning representation exists among his employees. Furthermore, there can be only one representation election a year in any bargaining unit. If a union calls a strike, and if during that strike the employer is able to replace a majority of the strikers, he may still not secure an election unless a year has elapsed since the last one.24 If more than a year has elapsed since the preceding election, the striking union is still not arbitrarily denied a place on the ballot. It may compete for representative status among the employees. It will lose only if the employees do not want it to continue as their bargaining representative.25

This account of the character of representation proceedings reveals the true nature of the demand for a change in the present rules. The demand for a change is, properly understood, a demand for a special privilege. It is a demand by unions for the special privilege to make mistakes without incurring any penalties. More important than that, it is a demand for the special privilege of frustrating free employee choice. It is entirely accurate to say that unions, in seeking a revision of the current eligibility rules, are insisting that they should have the privilege of stuffing the ballot boxes in representation elections.

The current rule is vitally necessary to the integrity of the principle of free employee choice. Abandoning this rule will mean in effect that employees in a bargaining unit do not have the right of self-determination. Again, abandonment will tend to encourage stupid and arrogant conduct by union leaders; it will relieve them of a part of the responsibility to exercise with care their power to call strikes. To do this would be the equivalent of saying to businessmen that they may carelessly raise prices without the fear that they will lose their positions on the market if they do so. The interests in free employee choice, in free collective bargaining, and in the encouragement of responsible union leadership all converge in favor of the present rule declaring strikers ineligible to vote in elections in bargaining units where they are not employed.

Respect for Collective Agreements

If collective bargaining is to occupy a respected status in the community, its most significant product, the collective agreement, must be scrupulously honored and enforced. Disrespect for collective agreements by the parties who make them, or a legal status shrouded in ambiguity, must necessarily redound in the long run to the disadvantage of the whole institution of collective bargaining. Those who are in favor of collective bargaining, therefore, must insist upon a status for the collective agreement comparable to the status of traditional contracts.

As has already been noted, the law is well on the way to achievement of these goals. The great problems of principle have been resolved. The collective agreement is generally regarded an enforceable contract, and suits may be brought in almost all courts, by unions, employers, or employees.26 Only two deficiencies of any magnitude remain: first, the Supreme Court’s narrow interpretation of the circumstances in which unions may bring legal actions based on collective agreements;27 and second, the current uncertainty as to whether or not the federal courts may decree specific performance of collective agreements.28

A coherent collective-bargaining policy requires reversal of the Supreme Court’s narrow construction. The Taft-Hartley Act should be amended to state clearly that the federal courts have jurisdiction to apply the general law of contracts to collective agreements, and that unions, employers, and employees may bring suit for any violation of a collective agreement. The law should be amended also to provide explicitly that the jurisdiction of the federal courts extends to the issuance of injunctive relief in appropriate cases involving the violation of collective agreements. These proposals would bring to collective bargaining the same rules and principles which the common law has been developing for centuries in regard to other contractual relationships. The law of labor relations has been a heavy loser as a result of its long divorcement from the general law. A sensible policy in the circumstances requires that the losses be cut—that, wherever possible, the law of labor relations become an integral part of the general law.

The parties to a collective agreement, like the parties to any other agreement, may terminate or modify their agreement, before the stipulated termination date, when both wish to do so. But neither party, under present law, may unilaterally terminate or modify the agreement before the stipulated termination date, or take aggressive action, such as a strike or lockout, in order to do so.29 This provision, too, brings to collective bargaining one of the rudimentary principles of the general law of contracts and is manifestly a reasonable and proper rule for collective bargaining. As such, the only reason for mentioning it here is to reaffirm its desirability. The reaffirmation is necessary because, notwithstanding the plain import of the statute, there has been a tendency to permit unilateral attempts to modify collective agreements before the stipulated termination date.30 Since the statute is already as clearly phrased as possible, one can only exhort the courts to continue to perform their judicial duty faithfully: to apply the law in accordance with its plain meaning.


Chapter 19

ENFORCEMENT OF LABOR POLICY: A SENSIBLE JURIDICAL STRUCTURE

Measured against the subject of this chapter, the matters considered in the preceding chapters may seem inconsequential. There we encountered errors, distortions, and perversions of law. Here we come face to face with a more portentous development: the destruction of law itself.

Let the reader consider what his reaction would be if he were seriously harmed by unlawful conduct but could find no justice under law, could not even find a court of law to hear his grievance. He will then accurately understand the situation which tends to prevail today in labor relations. A worker has his means of livelihood wrenched from him by the unlawful conduct of an employer or a trade union but can get no court to hear him. A union suffers harm through the unlawful conduct of an employer or another union but finds it impossible to get a hearing, let alone the relief which the law seems to promise. An employer spends a lifetime building a business upon which the livelihood of many depends but finds all courts of law closed to him when a union unlawfully injures or even threatens to destroy it.

Such is the situation which is emerging in the field misleadingly called “the law of labor relations.”1 There is, properly speaking, no law of labor relations today. It is not true in labor relations that “every man is entitled to his day in court,” or that an effective remedy is available for every wrong. The rule of law indispensable to any free society simply does not exist. It has been destroyed in labor relations by a complex of developments which are implacably reactionary in character and profoundly at odds with the evolutionary processes of centuries of Anglo-American law.

The Great Tradition of Progressive Judicial Reform

Patiently and steadily, despite false turnings and setbacks, Anglo-American law has sought over the centuries the just and yet effective juridical institutions necessary to secure the personal rights which are the essential features of the free society. Progress has been measured in terms of achieving ready access to the courts, disinterested judges, fair hearings with the irreducible minimum of technicalities or surprises, an effective remedy for every legal wrong, the uniting in a single court of both common law and equity powers so that the best techniques of both might be available in every case, and, at the highest level, a single rule of law to cover the broadest possible area of human affairs.

The great reformers and reform movements in the law have taken such objectives as the substance of their plans. Common-law judges before the twelfth century increasingly liberalized the access of wronged persons to the courts, and when the common law thereafter became technical and restrictive, Maitland tells us, the English Chancellors began “driving the law through those accidental impediments which sometimes unfortunately beset its course.”2 Then a towering Chief Justice of England, Lord Mansfield, joined law and equity and with them what seemed to him the best rules of law, regardless of source.3 Although negated for a while in England by retrograde successors, Mansfield’s work took root in the American colonies and was to influence what is perhaps the greatest legal reform document in the history of the world: the Constitution of the United States.4 Progress accelerated in that most progressive of all centuries, the nineteenth, stimulated by the zealous Bentham and culminating in the English Judicature Act of 1875 which wedded forever law and equity in England.5

Reform progressed in the United States during the nineteenth century on largely similar terms: liberalizing procedures, reducing technicalities to a minimum, unifying law and equity. But the United States during the twentieth century does not seem to have grasped the true measure and character of progress in the law. Direct access to the courts is ever more limited. While procedures have been formally liberalized, the ideal of “speedy justice” is foundering in the always exasperating and often tragic delays of crowded court dockets.6 Many of the states persist in the penchant for elective judges and thus hamper progress toward a genuinely disinterested administration of justice. Law and equity have been formally merged, but anti-injunction legislation has made it impossible for equity to apply its direct and effective techniques in labor relations, a field where they are indispensable if injuried parties are to have any real relief. The once shining ideal of the rule of law flickers weakly; interventionist ideology threatens momentarily to engulf it in a welter of special interest legislation, offering a favorable rule for each politically significant voting bloc.

In terms of the great tradition of progressive legal reform, the twentieth century must be characterized, on balance, as retrogressive, even reactionary, with only Chief Justice Vanderbilt of New Jersey and a few others standing out in the tradition of Mansfield, the framers of the Constitution, Bentham, and the other great reformers of the administration of justice.7 We have indeed in many ways gone backwards, in our ignorance repeating mistakes and following again false turnings which were explored in sixteenth- and seventeenth-century England and eighteenth-century America, only to be found dead ends. Instead of improving the administration of justice, we have abandoned it. This has happened in many areas of law; but in none so conclusively as in labor relations.

The purpose of this chapter is to document that charge, and to suggest changes which will set us once more on the route to the achievement, in labor relations at least, of effective justice under law for every person who has been wronged. I shall show in this chapter that the rule of law does not exist in labor relations; that there a man is entitled in only exceptional cases to a day in court, no matter how unlawfully he has been harmed; and that the relief available to persons harmed by unlawful conduct is more often than not inadequate. I shall show how this condition has come about, and how profoundly retrograde it is. I shall, finally, offer the simplest and best remedy consistent with the great tradition of progressive legal reform for a condition which must seem intolerable to every person who wishes to live in a free society.

Atavism: No Man Is Entitled to a Day in Court

We shall be concerned here with persons or organizations involved in interstate commerce. This category includes the overwhelming preponderance of workers, unions, and employers in the United States; for relatively few are engaged in strictly local activities, having no effect upon interstate commerce. In respect to those few, it would not be as accurate to say that access to the courts does not exist as it is in respect to the many more whose activities affect interstate commerce. For the remainder of this chapter, therefore, unless the contrary is indicated, we shall be referring to the latter.

When a worker, a union leader, or an employer suffers a wrong which he believes to be unlawfully inflicted, his legal counsel may consider four agencies as possible sources of redress. These four are: the National Labor Relations Board; a state labor relations board (if the state happens to have one); a federal court; or a state court. After having informed himself on the law, however, legal counsel will conclude that in all probability his client is entitled to no remedy—and not even to a hearing—no matter how clearly unlawful the harm done may be, unless it happens to be physical harm. And even then, the availability of an adequate, effective remedy will often seem questionable.8

If relief is sought from the National Labor Relations Board, the injured party will learn that he must file an “unfair practice charge” with the General Counsel of that agency. Having filed a charge, he must await the General Counsel’s decision. If the General Counsel declines to prosecute the charge, the injured party has no further recourse, no way of compelling the General Counsel to entertain his charge. He has no way, indeed, even of knowing whether the charge was dismissed because it failed to spell out a violation of law, or because it was not within the jurisdiction of the NLRB, or because insufficient facts were set forth, or because the General Counsel or a subordinate simply did not like his looks or sympathize with his plight. There is, in short, no way in the world for the injured party to find out why his complaint was denied a hearing. The General Counsel may offer an explanation; but he is under no enforceable obligation to do so. Moreover, if the General Counsel does in fact issue a complaint, the National Labor Relations Board may then refuse to hear it, without giving any explanation of its refusal other than the arbitrary statement that, in the discretion of the Board, a hearing on the complaint would not be advisable.

Some will say, perhaps, that such a situation cannot be, that surely the courts are available to remedy such arbitrary denials of legal process. Nevertheless, the situation does exist. If the injured person goes to a federal court, he will be told that there is no appeal from a refusal by the General Counsel to issue a complaint.9 The court will say to him, too, that whether or not the NLRB wishes to pass upon any unfair practice is entirely within its discretion.10 Unless the NLRB and its General Counsel concur in giving an injured person a hearing on the merits of his complaint, therefore, he will get no hearing in the federal system. No federal court will command either the Board or the General Counsel to act.

Furthermore, the federal court itself will not act. It will not give a hearing on the merits of the case, unless it happens to involve conduct which has been declared by federal law to be unlawful as well as an unfair labor practice.11 With respect to the few types of conduct falling into that category, moreover, the injured party will not be able to secure injunctive relief, the only effective form of relief against the prohibited practices; he may secure only money damages.12 In summary, as regards the vast preponderance of unfair labor practices, relief in the federal system is available only if the NLRB and its General Counsel, in the exercise of their discretion, agree to provide a hearing.

If the injured party then turns to state courts or state administrative agencies, he will in most instances fare no better. Here, however, we face a vast, almost indescribable confusion.13 Out of this confusion, the injured person may in some instances succeed ultimately in having his day in court; he may finally, if he is extraordinarily tenacious, force matters to a hearing on the merits although even then he will have suffered grievous, perhaps irreparable, injury before he secures any relief.14 But in the preponderance of cases he will probably secure no hearing on the merits and no relief at all. State courts and state administrative agencies will tell him that their jurisdiction has been pre-empted, that they sympathize with his plight, but that federal law, as interpreted by the United States Supreme Court, precludes a hearing in state courts on matters “covered by federal law.”15

It must be emphasized, lest we sacrifice accuracy to drama, that the situation varies from one state and from one court to another. Some state courts will give a hearing and ultimately relief to an injured person who has not been able to get a hearing from the NLRB or its General Counsel.16 Some state courts go so far as to grant a hearing to those few injured persons who, because of the local nature of their activities, seem not to be engaged in interstate commerce at all, or who, at any rate, do not fall within the jurisdictional standards which the NLRB issues from time to time.17 But most state courts are now tending to conclude that the Supreme Court has forbidden them to exercise any jurisdiction at all.18 Moreover, those state judges who cannot bring themselves willingly to acquiesce in this destruction of law find themselves pretty consistently reversed by the Supreme Court, and steadily bombarded by the NLRB and its General Counsel.19 Federal Judge Moore has put the situation well:

The General Counsel refuses to issue a Complaint on which an adjudication could be made, and then turns around and contends that the State procedure is precluded. In effect, the General Counsel . . . is contending . . . that there should be no remedy at all.20

If the situation is to be remedied, complete understanding of the causes which have brought it about is necessary. These causes lie partly in Congressional action and partly in action of the Supreme Court. Congress is responsible for the rule that the refusal of the NLRB General Counsel to issue a complaint may not be reviewed by any federal court. It is also responsible for the creation of the National Labor Relations Board as a judicial agency. Whether or not Congress intended the Board as distinct from the General Counsel to have an unreviewable discretion to dismiss complaints, this writer doubts.21 But there can be no doubt of Congressional responsibility for the other matters; they are clearly and explicitly set forth in the National Labor Relations Act.22

They are equally clearly unconstitutional. The Constitution of the United States provides in Article III, Section 2, that “the judicial power [of the United States] shall extend to all cases, in law and equity, arising under this Constitution . . . [and] the laws of the United States.” As to what is meant by the “judicial power,” the Constitution is perfectly clear. No one can read Section 1 of Article III of the Constitution without realizing that an administrative agency such as the NLRB, whose members are short-term political appointees, is not within the constitutional concept of judicial power:

The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their offices during good behaviour, and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.

Congress did not act unconstitutionally in establishing rights and duties of employers, workers, and unions in the National Labor Relations Act. But it did violate the Constitution when it gave exclusive power to prosecute and adjudicate those rights and duties to the National Labor Relations Board and its General Counsel. For neither the General Counsel nor the personnel of the NLRB can be considered federal judges; neither has life tenure in office, nor any of the other characteristics of judicial office. Yet they are given judicial power which the Congress has expressly denied to the federal courts, the true repositories of the “judicial power of the United States.”

When a person aggrieved by a violation of the NLRA in denied a hearing by the NLRB or its General Counsel, the fact that he may not then get a hearing from any federal court demonstrates beyond the shadow of any doubt that the judicial power of the United States is not extending to a case arising under a law of the United States. That this is unconstitutional should be evident to anyone who knows the language of Article III, Sections 1 and 2, of the Constitution.

Less evident, perhaps, is the unconstitutionality of the condition which prevails when the NLRB has granted a hearing. Then, too, do NLRB members exercise judicial power without possessing the characteristics of judicial office plainly set forth in Article III, Section 1. The unconstitutionality is less evident because the NLRA gives the federal courts power to review NLRB decisions on the merits. If this were a power to pass completely upon the law and the facts as dealt with by the NLRB, the Constitution might not be violated. But the federal courts are held to have only a limited power to review conclusions of law and an even more limited power to review NLRB findings of fact.23

“Cases” are made up of legal issues and factual issues. Unless a court has full power to pass upon both the facts and the law of a case, its activity cannot be said to be coextensive with the “case.”24 The NLRA is a law of the United States; and a case involving the NLRA is a case arising under a law of the United States. As such, under the plain language of Article III, Section 2, of the Constitution, it is a case to which the true judicial power of the United States, vested only in the federal courts, must extend. In giving the federal courts only a limited power of review over decisions of the NLRB, therefore, the Congress acted unconstitutionally.

While the Congress has been responsible for the denial of the access of injured persons to the federal courts, the Supreme Court of the United States is essentially responsible for the denial of access to the state courts. The situation here, however, is far more complicated than the one just surveyed.

Grappling with the Supreme Court’s pre-emption theory is a difficult project. The Court has never stated this theory exhaustively and unequivocally. It has never defined clearly either the statutory or constitutional basis of the theory, or its practical application. At times the Court seems to operate on the assumption that pre-emption is required by the Constitution; at times that it has a statutory basis. More frequently the two are mixed, with the Court saying that, in passing the NLRA, Congress intended to “occupy” the field of labor relations; so that any assumption of jurisdiction by a state court, whether the result of a decision by the state court would be consistent or inconsistent with the result intended by Congress, would clash with the will of Congress.25

The only possible constitutional basis for the Court’s theory is to be found in the supremacy clause:

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof . . . shall be the Supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

Perusal of this clause will demonstrate that only state-court decisions in conflict with federal laws are condemned. The supremacy clause cannot be read as forbidding state-court decisions consistent with federal law. Much less can it be read as forbidding all state-court jurisdiction over matters involving federal law or persons subject to federal jurisdiction. As a matter of fact there is implicit in the clause the assumption that state courts will take cases involving federal laws; otherwise, there would be no point in requiring them to conform to federal law. Indeed, the framers of the Constitution took it for granted that state courts would participate in the enforcement of national law. So ardent a Federalist as Alexander Hamilton made this clear:

The [Constitution] . . . by extending the authority of the federal head to the individual citizens of the several States, will enable the government to employ the ordinary magistracy of each, in the execution of its laws. . . . It merits particular attention . . . that the laws of the Confederacy . . . will become the SUPREME LAW of the land; to the observance of which all officers, legislative, executive, and judicial, in each State, will be bound by the sanctity of an oath. Thus the legislatures, courts, and magistrates, of the respective members, will be incorporated into the operations of the national government . . . and will be rendered auxiliary to the enforcement of its laws.26

If the Supreme Court’s pre-emption theory held only that state courts may not hand down decisions in conflict with federal law, it would seem to be an accurate application of the supremacy clause. But in going much further, to hold that state courts may not assume jurisdiction at all over cases involving parties subject to federal power, the pre-emption theory finds no basis in the supremacy clause, or in any other provision of the Constitution, and flouts the clear understanding upon the basis of which the Constitution was approved and accepted. Nor can the Court claim for its unconstitutional theory the merit of “practicality.” For denying the state courts a role in the enforcement of federal law is a most impractical and frustrating move. It hampers the enforcement of the national labor policy.27

The Court counters this argument by finding a Congressional intent in the Taft-Hartley Act to “occupy the field” to the exclusion of the state courts.28 But extensive research and analysis have demonstrated that no such Congressional intent is evident in either the statute or the relevant legislative history of the statute.29 The draftsmen of the Taft-Hartley Act, when they spoke at all of the possible effect of their legislation on the jurisdiction of state courts, talked as if they were adding to or supplementing remedies which state courts might afford, not as if they intended to exclude them.30 Demonstrating the inaccuracy of the Supreme Court’s reference to legislative intent, a bill now in Congress declares that:

No Act of Congress shall be construed as indicating an intent on the part of Congress to occupy the field in which such Act operates, to the exclusion of all state laws on the same subject matter, unless such Act contains an express provision to that effect.31

Two integrated considerations are relevant in connection with this bill. In the first place, it does nothing more than restate the rule which has always been thought applicable by the Supreme Court itself in cases of possible federal pre-emption.32 Therefore, it demonstrates, in the second place, that in terms of the interpretive rules prevailing when it was drafted, the Taft-Hartley Act was never intended by Congress to oust state courts of their traditional jurisdiction. If this bill becomes law, the Supreme Court will have to reverse its decisions ousting the state courts of jurisdiction, unless it wishes to abandon completely the theory of legislative supremacy.

Sometimes a person subject to federal jurisdiction will go to a state court for relief from conduct which violates a state law but which does not violate the Taft-Hartley Act. The Supreme Court suggested in one case that even in such a situation the jurisdiction of the state courts is pre-empted.33 Whatever Congress did not prohibit in the Taft-Hartley Act, the Supreme Court asserted, it intended absolutely to privilege.34 Yet nothing could be easier to demonstrate than the error and fallacy of this proposition. Indeed the Supreme Court has itself emphasized the fallacy. It has held in case after case that conduct not declared unlawful in the Taft-Hartley Act is still entitled to no special privilege.35 It has never been thought, and even now may not rationally be argued, that conduct is privileged against state regulation merely because it is not declared unlawful by federal law.36 Throughout our history the states have been conceded and have exercised the power to regulate conduct left unregulated by federal law. The only limitations have been the ones found in the supremacy clause, striking down state laws in conflict with federal laws, and those direct and express prohibitions of state laws such as the contracts clause.37 In the same bill which has already been referred to, Congress is seeking to drive home this point, too. The bill goes on to provide that:

No Act of Congress shall be construed as invalidating a provision of State Law . . . unless there is a direct and positive conflict between an express provision of such Act and such provision of the State Law so that the two cannot be reconciled or consistently stand together.

This proposal does nothing more than reaffirm the Constitution, and the rule which the Supreme Court itself has applied for a good part of American history.38 That it should be necessary for the Congress to instruct the Supreme Court on the Constitution and its own rules seems a strange thing.

The immediate causes of the denial of access to the courts in labor relations are thus to be seen in the combined action of the Congress and the Supreme Court. Congress has given the NLRB and its General Counsel arbitrary power to deny an injured person a hearing. Congress has closed the federal courts to persons injured by conduct forbidden under federal law. Congress did not, however, prevent unlawfully harmed persons from seeking whatever remedies they might find in the state courts. That blow to the ideal that every man is entitled to his day in court was struck by the Supreme Court.

Atavism in Equity

Retrogression in the twentieth century has not been confined to reducing access to the courts. It is to be seen also in the limitations which Congress and many state legislatures have imposed upon the use of equitable remedies (mainly injunctions) in labor disputes. Many “progressives” took an active part in the movement which resulted in the elimination of equity in labor relations, it is true. But it is for the reader to decide, when the relevant considerations are brought to attention, whether the movement is properly to be characterized as progressive.

The legal system of a dynamic, progressive society must be dynamic and progressive, too, in its own proper ways if it is to carry out the functions and the objectives allocated to it by a living and changing society. In many ways, equity has historically filled this role, has been the growing point in the Anglo-American juridical structure.39 Sir Henry Maine went so far, indeed, as to generalize that equity and legislation are the devices which release the law from the anachronizing rigors of pure logic.40 No a priori assumption against the virtue and utility of equity is therefore permissible. In Anglo-American law equity has historically served, on the contrary, to keep the real ends of law in prominent view: to circumvent when it could not directly eliminate the tendency of the common law to lose sight of main objectives in the labyrinth of intricate rules and distinctions which the mind of man often seems to revel in.41 The great figures in Anglo-American legal history have in fact been great to a large degree because they have combined the best of law and equity. They have respected rules and distinctions—but with an eye always upon the main objectives. Their motto might well be: substantial and effective justice under law.42

One of the ancient deficiencies of the common law as an effective instrument of law enforcement was its incapacity as a rule to do anything more than give money damages to a person harmed by unlawful conduct. Yet in a great many instances a mere award of damages will not do effective justice. A money judgment can effectively remedy only such harm as can be measured with precision in terms of dollars and cents. It is a pale remedy for harm not measurable in money terms, an inadequate remedy for harm which, though economic in character, can still not be calculated with any certainty. A great deal of harm falls into one or the other of these categories, and this is true no less in labor relations than in other fields of human action. Unlawful trade-union conduct usually interferes with production and thus destroys an intricate web of relationships: between employers and employees, among employers and customers or suppliers, sometimes the infinitely complex interplay of a whole community. Harm of this kind can be measured with precision in money terms in only the rarest of cases. Even when it could be so measured, the common law had no way of making a trade union pay for the harm it did; the assets of trade unions could not be reached in common-law proceedings. Again, some types of unlawful harm are such that no remedy of any kind does any good. The law can perform its function adequately in such instances only by preventing the unlawful conduct.

To correct these deficiencies in the procedures of the common law has been one of the main historic functions of equity. And from a sound perception of this historic role has grown the formulation of the proper occasion for the issuance of equitable relief: Equity will intervene to provide affirmative relief against unlawful conduct where no adequate remedy at law exists.

This fundamental rule of equity has in no sense been developed particularly for use in labor disputes. It is a generic formulation held progressively applicable to all cases falling naturally within it. As one first-rate judge described equity’s role in a case about as far removed from labor relations as can be imagined:

. . . the jurisdiction of equity is constantly growing and expanding, and relief is now granted in cases where formerly the courts would not have thought for a moment of so doing. From time immemorial it has been the rule not to grant equitable relief where a party praying for it had an adequate remedy at law; but modern ideas of what are adequate remedies are changing and expanding, and it is gradually coming to be understood that a system of law which will not prevent the doing of a wrong, but only affords redress after the wrong is committed, is not a complete system and is inadequate to the present needs of society.43

It is not necessary here to trace in detail the general course of equity’s development in Anglo-American legal history. That job has been adequately and admirably done by others, who have shown clearly the progressive character of equity on the whole. Our interest is essentially in the role of equity in labor relations. However, we may note that in the opinion of many scholars, equity’s role in labor relations was in no sense unique or anomalous. Roscoe Pound referred to labor and other cases indiscriminately, in tracing the course of developments in equity.44 Maitland, perhaps the most profound of all students of equity, tells us, with no particular reference to labor cases, that the “wrongs that the chancellor redressed were often wrongs of the simplest and most brutal kind: assaults, batteries, and forcible dispossessions.”45

Although equity developed independently, its rules, its attitudes, its large-minded and sensible emphasis upon securing effective and substantial justice under law found in labor disputes appropriate occasion for the exercise of equitable powers and remedies. Here were problems with which only equity could adequately cope. Unlawful union action toward the end of the nineteenth century presented courts of equity in case after case with instances of harm done or threatened which could in no reasonable way be measured in money terms. And even if it could be measured in money terms, there was no way in which the injured parties could recover at law, since trade-union funds were not subject to legal process.46 So, in numerous instances, equity enjoined unlawful strikes and boycotts;47 most often it enjoined violent, intimidatory, and coercive interference by trade unionists with the relationships between employers and nonunion employees.48 As noted in Chapter 14, however, peaceful strikes for higher wages were universally held privileged, lawful, and unenjoinable.

Trade unionists were nevertheless vastly irritated. At the turn of the century they launched a great crusade against “government by injunction.” Politicians and others duly attended to the rumblings of the crusade, even when from it there emerged demands for the total abolition of equity.49 They deceptively acknowledged the demands in 1914 by passing the Clayton Act; but the deception was revealed by an able Supreme Court, which demonstrated irrefutably that the Clayton Act, in regulating the issuance of injunctions in labor disputes, did nothing more than restate the best equity practice of the time.50

The best equity practice of the time was of course not enough for the trade unionists. They wanted no equity at all in labor relations. Indeed, if a statement frequently attributed to Samuel Gompers may be credited, the aim of trade unionists was to have no law at all, of any kind, applicable to their activities. They were to secure their wish before too many years had passed. The great crusade reached a high point in 1930, with the publication of one of the most influential law books ever written in this country, The Labor Injunction. Two years later the Congress passed the Norris-LaGuardia Act, which virtually wiped out the equity powers of the federal courts in labor disputes. Within ten years, most of the state legislatures followed Congress, although few went quite so far. Equity was pretty well taken care of; and, since equitable remedies were the only ones which had any tendency to check unlawful union conduct, one might as well say that the Gompers goal was substantially achieved.

Some may think that the success achieved by the trade unionists must have been well merited. If judgments of merit are to be based upon considerations other than strenuous effort, however, decision must be suspended until the arguments by or on behalf of the trade unionists are examined.

The central and most persistent contention was that courts defeated “strikes” by issuing injunctions in labor disputes. The exact form in which this contention was sometimes cast should be considered with care. The Labor Injunction put the case like this:

The suspension of activities [by an injunction] affects only the strikers; the employer resumes his efforts to defeat the strike, and resumes them free from the interdicted interferences. Moreover, the suspension of strike activities, even temporarily, may defeat the strike for practical purposes and foredoom its resumption, even if the injunction is later lifted.51

This statement creates a clear general impression that strikes themselves were frequently enjoined, and thus defeated. Reference is made to “activities,” “interdicted interferences,” and “strike activities.” And the writers are thus in a position to say that they did not contend that strikes themselves were being enjoined. Yet most persons hearing or reading such an argument will surely gain the impression that strikes as such were being enjoined. For there can be no question of “resumption” of a strike which has never been enjoined. And when the writers declare that resumption of a strike may be foredoomed after an injunction, they are surely implying that the strike has been enjoined.

Whether intended or not, this is the impression which such arguments conveyed. Indeed, it is also the view held today by many, who are still inflamed by the old battle-cry, “government by injunction.” The view is, of course, erroneous. Courts are not now, were not then, and had not been enjoining simple peaceful strikes for higher wages or better working conditions.52 But nothing of this shows in The Labor Injunction. That book is copiously documented with many extensive charts setting forth all sorts of details about labor injunctions. Yet one looks in vain among these charts for information concerning the number of instances in which strikes were enjoined.

In fact, the courts had been enjoining the violent, intimidatory, coercive activity of trade unions, not strikes for higher wages and better working conditions.53 In many cases there were no strikes at all to enjoin—but only violent attempts by trade unionists to interfere with employees and employers who wanted only to go peaceably about their business. The Labor Injunction cites the famous Tri-City case sixteen times,54 suggesting, at the very least, a suspect character for it.55 But there was no strike in that case. Upon resuming operations after a shutdown caused by lack of business, an employer had managed to get a substantial number of employees back to work. Dissatisfied with the wages offered by the employer, a group of unions, although apparently not representing the views of any employees, declared a “strike” and established squads of pickets who were guilty of numerous acts of violence in their attempt to prevent the workers from carrying on. Only two of the several hundred persons actually employed joined in the picketing. To say that the Tri-City case essentially involved a strike would therefore be stretching things pretty far. Moreover, regardless of one’s conclusion on that matter, the fact is that the Supreme Court issued no “strike injunction” in that case. It prohibited only picketing in numbers and violent interference with the undoubted right of the employer and the nonunion employees to enter into an employment contract. It did not prohibit any strike.56

We must examine, too, the implication of the statement, “the employer resumes his efforts to defeat the strike, and resumes them free from the interdicted interferences.” The suggestion here is that employers derived undue advantages from injunctions. But the truth is that the injunctions only preserved the right of employers and prospective employees to come into contact without violent or intimidatory interference by others. How this may with any integrity be viewed as an undue advantage is impossible to see. It gives the employer and the nonunion employees no more advantage than the union men derive from their right to strike. The bitter complaints about “government by injunctions” can be pretty well judged on the basis of these considerations. Trade unionists and their supporters were not seeking fair play; they were objecting to it. Most contentions put forward in the great crusade were of that character.

Protagonists of anti-injunction legislation have always made much of the allegedly unprecedented character of the opinion of equity courts that one’s business is a “property right” which equity ought to defend against unlawful interference.57 One student of labor relations reflects this point of view when he says:

Of course it was easy to see that strikers who broke windows and damaged buildings, machinery and rolling stock, or threatened to do so, were harming or threatening to harm property. But it was not so obvious that the purely economic pressures of unions which caused great monetary losses to employers and sometimes to nonunion labor, were harmful to property. If they were, it was certainly in a different sense. For the harm to intangible interests of employers and nonunion labor, such as loss of production, of customers and business, and of profitable relationships, did not touch anything theretofore conventionally thought of as property.58

This view of “property right,” when measured in the light of progressive, liberal legal views, can only be characterized as highly restrictive. Judges had long since brought the concept of “property” to a much higher level of generality.59 Injunctions were first issued in labor disputes in the United States toward the end of the nineteenth century.60 Long before then English and American courts had evolved an extensive conception of “property right.” Indeed, a famous British Vice-Chancellor created no stir when, in 1869, he spoke thus of property rights:

What is property? One man has property in lands, another in goods, another in a business, another in skill, another in reputation; and whatever may have the effect of destroying property in any one of these things (even in a man’s good name) is, in my opinion, destroying property of a most valuable description. . . .

Now the business of a merchant is about the most valuable kind of property that he can well have. Here it is the source of his fortune, and therefore to be injured in his business is to be injured in his property. But I go further, and say if it had only injured his reputation, it is within the jurisdiction of this Court to stop the publication of a libel of this description which goes to destroy . . . his reputation, which is his property, and, if possible, more valuable than other property.61

We have now surveyed the main arguments in the campaign for the abolition of equity in labor disputes. But there were, of course, others. It was contended that preliminary restraining orders were often issued ex parte, that is, without notice and hearing to the union officers and men whose activities were temporarily restrained. This was held to be vicious and unjust because thus too were “strikes” defeated without even affording the defendants a hearing. But since the restraining orders, like the injunctions themselves, never prohibited lawful, peaceful strikes for higher wages, it is difficult to give any more weight to this contention than to the others already considered. Furthermore, it is impossible to see how the mission of equity can be accomplished at all unless judges are authorized to issue ex parte restraining orders in some instances, when irreparable injury is threatened. So long as such orders restrain only unlawful conduct, and so long as the complaining party is required to swear under oath that unlawful conduct threatens irreparable injury to him, there can be no persuasive argument against the issuance of such orders. The argument then is transformed into an indirect challenge to equity itself. If equity is to survive, the ex parte restraining order in appropriate cases must survive with it.62

The one clearly solid argument put forward in the great crusade was that the substantive law of labor relations—at that time better described as the law regulating union conduct—was not carefully and precisely enough defined. Professor Sayre, writing in 1930, quite accurately portrayed the confusion which existed in the law, and he quite justifiably argued that the campaign for anti-injunction legislation should be subordinated to the clarification of the substantive law.63 Had this proposal been followed, things might have been different. The equity powers as such would not have had to be destroyed; they would merely have become inapplicable, to the degree that conduct formerly considered unlawful was straightforwardly legalized; for equity may, as a general rule, enjoin only unlawful conduct which threatens irreparable harm.

But this was not to be the method. Instead of defining legal boundaries for union conduct, Congress chose to make practically all union conduct unenjoinable.64 Why this method was followed it is, of course, impossible to say with certainty. Perhaps the reason is that neither Congress nor public opinion would have tolerated then, as it will not now, a straightforward declaration that all types of union activities are lawful. The expropriatory; coercive, and oppressive character of many types of union conduct is evident to every one. That being true, the tendency of judges to limit union action, when they are left free to apply to unions the same laws applicable to everyone else, is properly viewed as a simple reflection of general opinion and of the logical structure of the human mind.65 These influences work upon legislators, as well as judges; and quite possibly account for the decision to make all union conduct unenjoinable, rather than to legalize union conduct generally, and straightforwardly.

There can, incidently, be no doubt that the Norris-LaGuardia Act was intended to work no change in the substantive law. This point is repeatedly emphasized in The Labor Injunction: “. . . the immunity accorded is circumscribed: it is not immunity from legal as distinguished from equitable remedies—hitherto unlawful conduct remains unlawful.”66 One of the writers of The Labor Injunction was later to hold, as a member of the Supreme Court, that the conduct made unenjoinable by the Norris Act was also legalized.67 But, notwithstanding this contradiction, there is really no substantial basis for discrediting the earlier statement, as puzzling as the later contradiction may seem to some. Justice Roberts, who dissented from the latter decision, summed up its character tolerably well: “I venture to say that no court has ever undertaken so radically to legislate where Congress has refused so to do.”68
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So much for the destruction of equity in labor relations. Determined to secure immunity in one way or another for unlawful conduct, trade unionists in the United States were ultimately about as successful, for a time, as their British colleagues had been in 1906. Everywhere unable to establish the merits of straightforwardly legalizing conduct which clearly threatens the destruction of law, if not of civilization itself, trade unionists nevertheless succeeded indirectly in reaching the same result. Congress and the state legislatures withdrew equity. They declined, however, to modify the substantive law. The Supreme Court of the United States later did what Congress and the state legislatures had declined to do. These aids were apparently not enough, however.

Congress also contributed the Wagner Act, with its one-sided emphasis upon only employer unfair practices; and it took away all possibility of direct access to the federal courts, as noted in the preceding section of. this chapter. But Congressional benefits accorded to trade unions were only negative in character, and many state courts were not as compliant as they might have been. So the Supreme Court accorded another positive privilege in holding picketing entitled to constitutional protection as a form of freedom of speech, immune to any form of state control.

Then, changing its course, Congress in the Taft-Hartley Act expressly declared that most of the types of conduct legalized by the Supreme Court were unlawful. Enforcement, however, left largely to a National Labor Relations Board appointed by a President completely out of sympathy with the law, was not very vigorous. When the picketing—free-speech identification proved less serviceable than expected, and when the state courts seemed inclined to enforce the national labor policy more vigorously than the National Labor Relations Board, the Supreme Court conceived the theory of federal pre-emption.

And there we now stand. Two things are prominent: deviousness and an unutterable confusion. The deviousness is accounted for by the overwhelming fact that trade unionists have never been able directly to convince the nation at large and its courts of the merits of their demands for special privilege. The confusion is accounted for as the necessary consequence of a devious method of securing privileges which could not be gained in any straightforward way.

The pressure in a largely free society for a just and equal rule of law, effectively and equitably enforced, is not unlike the power of a mighty river. Attempts to block it may succeed momentarily; but before long it will seek and find new channels, perhaps creating chaos and destruction in the process. Such has been the history of labor relations law for the past generation: tortured, frustrated, destructive, chaotic, senseless. If reason, good sense, and effective administration of justice are to prevail, the regressive policies which produced the present senseless chaos must be rejected.

A Fair and Sensible Juridical Structure

The Norris-LaGuardia Act ought to be repealed. The National Labor Relations Board should be abolished. The regular constitutional courts should be given full jurisdiction, in law and equity, in all cases arising under the National Labor Relations Act. The state courts should be given clear authority to participate in the enforcement of the national labor policy, with their decisions subject to the unifying review of the Supreme Court of the United States. And all persons should be granted direct access to the courts for disinterested decisions on the merits in every instance in which they feel that they have been injured by unlawful conduct.

Thus alone can we resume progress toward the ideals of a day in court for every man who seeks justice, of fair hearings on the merits, of an effective remedy for every legal wrong, and of the prevention of irreparable injury. If we do these things we shall be in a good way to achieving the juridical structure and techniques which accord with good sense, the Constitution of the United States, and the liberal, progressive spirit which has animated the great tradition of judicial reform.
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The only convincing argument brought forth in the campaign for anti-injunction legislation is no longer applicable. A detailed, coherent code of substantive law for labor relations exists already in large measure and can be realized in full with no trouble. Suggestions to this end have been made in the preceding two chapters. With the substantive law in good order, there is no reason to abandon equitable remedies in labor relations, any more than there is in any other field of law. Labor relations indeed represent the area par excellence in which equitable remedies are needed, if irreparable injury by unlawful conduct is to be prevented.

The Norris-LaGuardia Act should therefore be repealed, and the best rules of equity, the best equity practice, should be held applicable in labor relations, just as they are in all other fields of federal jurisdiction. The reflection upon the fairness and the impartiality of federal judges implicit in the Norris Act is an affront to a group of judges who are on the whole, in the common opinion of the lawyers of the country, the fairest, most liberal, and best instructed judges in the land. If the federal judges had not already proved their stature in a thousand other ways previously, they certainly did so in their scrupulous acceptance of the rigorous and even insulting limitations imposed upon them by the Norris Act.
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All relevant considerations point to the desirability of making a place for the state courts in the enforcement of national labor policy. Far from sacrificing the goal of a uniform policy, such a step appears upon examination to be indispensable to that goal. State judges must become accustomed to and familiar with the national labor policy if we are to have a uniform rule of law throughout the nation. The “dividing line” between federal and state power, between “interstate” and “local” affairs, is a chimera; it exists only in fevered imagination, not in the realities of life and commerce. This fact does not suggest that the state courts ought to be denied all jurisdiction in labor cases; that would be both impossible and undesirable. Even those who argue in favor of federal pre-emption recognize this. They suggest that the state courts be left with power to handle “local” cases, under no obligation to conform decisions in such cases to national law.69

Such a suggestion rests upon an inadequate conception of reality. It assumes as stable and real that which is neither real nor stable: a distinction between “interstate” and “local.” Its product has been, is now, and always will be chaos in both judicial administration and substantive rules of law. State courts will always be handling cases “on the borderline” between interstate and local. If we want a sensible, coherent, uniform rule of law in this country, we must frankly face and accept that fact. The thing to do is to grant jurisdiction straightforwardly to the state courts over cases involving federal law. There is every reason to believe that state judges who become accustomed to applying federal law will do so in all cases in which the possibility is open to them.

We have a single judicial head of the country, the United States Supreme Court. Appeals lie to that Court from the decisions of all the other courts of the country in matters of national concern or national law. With such appeals available from decisions of state courts, there is no reason to believe that we shall not get a much more uniform national labor policy from a deliberate program of enlisting the aid of the state courts than we are getting at present in the hopelessly confused situation which now prevails. We shall also have taken a long-needed step toward creating a single rule of law. Uniformity is an unattractive quality in many areas of human action. But to law it is an essential necessity; there is no law except uniform law. We can at the same time preserve the positive values inherent in the states’ rights position if we secure to the state courts a permanent role in the national scheme of law.
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Abolishing the National Labor Relations Board is not the radical or extreme proposal which some may think it. The infatuation with “quasi-judicial” administrative tribunals characteristic of past decades has long been on the wane in the United States. Statistics and the vivid experience of many persons have demonstrated that the “speedy justice,” the liberal procedures, and the expertise at first associated with administrative tribunals are, in practice, conspicuous mainly by their absence.70

Trading ready access to real courts of law for these promised benefits has proved a very bad bargain. We have given up something precious, the right to a day in court, and have received nothing, even less than nothing, in return. Administrative tribunals have only added substantially to the law’s delays,71 and instead of liberal expertise they have given us a wooden, pettifogging kind of mechanical jurisprudence.72 Never, in any administrative agency, has there emerged a figure fit to carry the boots of any of the numerous great chancellors and judges. More often than not the personnel of the quasi-judicial administrative tribunals, with their short, political tenure of office, have acted the narrow, doctrinaire bureaucrat, which, after all is said and done, they really are.

The great fact established during the past generation is that we as a nation now realize that we have made a bad bargain.73 We have come to the conclusion that the things we have given up are worth much more than what we have received from that contradiction in terms, “administrative law.” We have found that “speedy justice” means, more often than we are prepared to tolerate, no justice at all. Moved by this conclusion, we proceed step-by-step away from “administrative law.” We deny to administrative agencies in most cases the power to make completely binding and completely irreversible decisions, or the power to issue immediately enforcible judgments and decrees. This withdrawal from the logic of administrative tribunals signals the first recognition of the visionary character of the goal of “speedy justice” through “administrative law.”

Not too long after we gained some real experience with administrative tribunals, we came to the additional conclusion that there was something radically wrong in the assumption that they would better satisfy our desires for liberal procedures than the courts had been doing. Investigation after investigation demonstrated that the “liberality” of administrative procedures was of a most illiberal character. The procedures of the federal courts began to appear to be sensible, flexible, and liberal in an elevated degree. Then began that slow process of evolution which was to produce, in the Taft-Hartley Act, the direction to the National Labor Relations Board that it follow the rules of procedure of the federal courts “so far as practicable.”74 Similarly, the functions of prosecutor and judge, at first united in the NLRB, were ordered separated in accordance with a great and treasured tradition. We were not prepared to abandon fair hearings.75

We are now at an uneasy, unstable, wasteful, and dilatory midpoint. The modifications dictated by unfavorable experience have made the “administrative process” the slowest process of justice in the country. Suspicious of administrative tribunals, we insist that the real courts of law exercise extensive surveillance over them. The scope of judicial review, not yet complete as to either facts or law, yet increases steadily.76 Thus, administrative agents compile interminable records which the courts in their turn are then required to review “on the whole.”

Many experienced practitioners suspect that administrative hearings have become a gigantic make-work program. The truth probably is, however, that the inordinate size of the records often made in such hearings comes about owing to a mixture of ignorance and caution. Not always being experts in the rules of logic and careful reasoning known as the law of evidence, administrative hearing officers sometimes admit reams of irrelevant testimony. At the same time, less fuss is likely to be created by a reviewing court if too much evidence is admitted rather than too little; and so the hearing officers let everything in, thus establishing a semblance of “fairness.”

But fairness is not established by the mere admission of testimony. It requires a liberal, undoctrinaire, wholesome, open-minded evaluation of all the relevant testimony. It matters very little that all offered testimony is admitted—if the hearing officer is less open-minded about the evidence on one side than on the other. Yet reviewing courts cannot possibly take the position that unfairness is established by a mere one-sided crediting of conflicting testimony. They must adhere to the rule that the function of evaluating conflicting testimony is properly within the province of the person who observes the witnesses, and cannot be assumed by a reviewing court except in cases of plain abuse and prejudice. But crediting all witnesses on one side and discrediting all those on the other side is not itself a sign of abuse or prejudice. It is possible that all the witnesses on one side are liars. So, in many cases, reviewing courts uphold such accreditations. Their adherence to rules of law and sensible procedure requires them to do so.77

But whether all this produces a fair hearing is another matter. All that we know beyond doubt is that the administrative process becomes ever slower, more prolix, and more cumbersome. Persons threatened by irreparable harm make every effort to bypass the excruciatingly dilatory processes of the NLRB. These efforts are often frustrated by the pre-emption theory and the theory of the exclusive original jurisdiction of the NLRB.78 Yet there can be no doubt that the unfortunate results produced by these theories are widely known and that a change is in the offing.

The Hoover Commission has recommended the creation of a specialized administrative court, of largely constitutional stature, with exclusive jurisdiction in the labor and some commercial fields.79 This proposal deserves serious consideration. It has a solid, evolutionary basis, and carries along the trend we have been noting. And yet, one may ask, why should the labor and commercial fields be thus separated from the other fields of law? Simplicity, uniformity, universality are marks of advancement in many areas of science and of action. This is true, too, of the administration of justice, as Roscoe Pound has observed: “Legal history shows the general course of development to be a setting up of a multitude of specialized tribunals, and then a gradual consolidation of them into a simple unified system.”80 Why then take a step in the direction of proliferation of tribunals and of complication of the legal system?

Some will say that the Hoover Commission proposal is at least another step in the right direction and should be adopted for that reason. But is there, at this point in development, any real justification for insistence upon a step-by-step mode of procedure? We are not experimenting here in the great unknown. It is not as though the regular federal courts are an unknown quantity. They have been handling labor and commercial cases for almost a century, and their record over the long years has been outstanding. They are, by common consent, the best courts in the country.

Another consideration put forth by those who favor the creation of specialized courts is that such courts develop a valuable expertise in their field of action. The problem presented by this view lies less in its admiration of expertise, however, than it does in its uncritical assumptions concerning the “field of action.” Certainly expertise is desirable. No one wants decisions made by persons who do not know a lot about the field in which they operate. But it must never be forgotten that the field of action with which we are concerned is law.

For anyone who has a proper, comprehensive understanding of law and of the functions of courts in a legal system, the considerations concerning expertise add up to an overwhelming argument in favor of the courts of general jurisdiction. The law of a country is a seamless web of integrating rights and duties and policy considerations. No one sees this seamless web in its entirety, in its full complexity, as does a court of general jurisdiction. Only the judges of such courts see all the ramifications of law and of legal problems. The fallacy of the expertise position as it is ordinarily stated has been demonstrated time and again in the labor relations field, where the federal courts have frequently exposed the narrow, specialistic errors of the National Labor Relations Board.81 The field with which we are concerned is law. Your true experts in law are the judges who sit on the courts of general jurisdiction.82 The expertise argument is one of the strongest arguments for giving original jurisdiction in labor and all other cases to the federal district courts and to the comparable state courts of general jurisdiction. I know of nothing in the decisions of administrative tribunals equal to the broadminded expertise demonstrated in this statement by the Wisconsin Supreme Court:

We have concluded that we were in error in our original determination of the issues in this case. . . . We are convinced that in our study of the issues presented we gave too little consideration to the fact that there are limitations upon the right of free speech, and that the prohibition of action against free speech is not intended to give immunity for every use or abuse of language. We gave insufficient notice to the fact that free speech is not the only right secured by our fundamental law, and that it must be weighed . . . against the equally important right to engage in a legitimate business free from dictation by an outside group, and the right to protection against the unlawful conduct which will or may result in the destruction of a business; that both the right to labor and the right to carry on business are liberty and property.83
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It has been suggested recently in a thoughtful article that giving the federal courts the full jurisdiction that the Constitution meant them to have would be to “turn back the clock.”84 Strangely enough it is also suggested in the same article that “the ideal development of our administrative law would be for it to follow the pattern of the executive tribunals of three centuries ago.”85

Chronological reasoning is not always conclusive. In many areas of science and in material production we are further along in the twentieth century than men were, say, in the eighteenth century, when the Constitution of the United States was drafted. But in the arts and sciences of government and law there is really very little to indicate that we have gone forward in this century. Many, including the great Albert Schweitzer, are of the opinion that this century has not distinguished itself in those fields;86 and the state of affairs of the world today tends to bear them out. In many ways we may have gone backward. We do not see some things as clearly today as they were seen by the best men of politics and law in the eighteenth century. I do not think that we would be setting back the clock if we were to create the juridical structure which they planned and set forth in the Constitution. On the contrary, such an operation would in my opinion require us to adjust the clock, and our minds, forward.
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of U. S. compared with other nations, 101-4

of U. S., and Constitution, 102-4

Profits, role of in free society, 67

Progressive judicial reform, tradition of, 263-65

Progressive taxation
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T have two objectives in offering this book to the public. I wish to
define the essential features of the free society, and to advanee
certain proposals in the field of labor relations. These two
objectives have, as it seems to me, many things in common, not the
least of which is their common relevance to those prominent
current problems which set our era apart in history. While we
frequently of the free society, there is reason to believe that i
essential nature is not clearly perceived by all its proponents

Yet we ought to know what it

at it is that we proclaim and espouse when
we oppose communism, fa

ism, and totalitarianism.

1 have, therefore, attempted here to restate and to reaffirm in the
modern context the structural elements of the free society.

Asit happens, such a restatement also serves well as a standard
Swith whneh 5 meanire the Jabor policy of the United Stakes.

For I assume that our labor policy, like all our policies, should be
the policy appropriate to a free society.

—Sylvester Petro

Mises Institute
Student Series
2007
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